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Court of Appeals of the District of Columbia 


No. G194. 

Dolly T. Myers et al., Appellants, 

vs. 

Charles Stott Tschiffely et al. 


1 In the Supreme Court of the District of Columbia, 

Holding a Probate Court. 

i 

Adm., No. 42,274. 

i 

In re Estate of Frederick A. Tschiffely, Deceased. 

1931. | 

Aug. 28. Memorandum: Exemplified Copy of Will of Fred¬ 
erick A. Tschiffely, deceased. Admitted to 
Probate and Record in the Orphans’ Cpurt of 
Montgomery County, State of Maryland. 
August 25, 1931. 

1931. | 

Aug. 31. Memorandum: Order granting ancillary! letters 

testamentary to Clifton L. Tschiffely and 
Charles Stott Tschiffely. j 

1932. ‘ | 

Sept. 2. Memorandum: Submission by ancillary executors 

of statement of first and final account. 

2 Petition of Dolly T. Myers and Charles G. flyers, 

Trustees for Cecil T. Cissel and Others , gnd of 
Dolly T. Myers and Claude Tschiffely in TheiV Own 
Rights , Objecting and Excepting to First and Final Ac¬ 
count of Executors , and Praying for Appropriate fteview 
and Revision. 

The petition of Dolly T. Myers and Charles G. jMyers, 
Trustees for Cecil T. Cissel and others under paragraph 4 

1—6194a 
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of the will herein concerned, and of Dollv T. Myers and 
Claude Tschiffely in their own rights under paragraph 5 of 
said will, respectfully states: 

1. They object and except to the First and Final Account 
as submitted bv tile Executors herein, because thev sav that 
the same does not report all the assets in the District of Co¬ 
lumbia left bv the decedent, the assets so omitted from said 
Account consisting of an $18,000 first trust note of one R. A. 
Yeitch, and $2,000 of U. S. Government Bonds other than 
those recited in said Account and the Appraisement re¬ 
ferred to therein, both of which omitted assets were still lo¬ 
cated among decedent’s other assets in safe deposit boxes 
in the District of Columbia at the time of his death. Peti¬ 
tioners aver that the Executors are making individual claim 
to the aforesaid $18,000 Veitcli note and the aforesaid $2,000 
of U. S. Government Bonds, as belonging to both of them, 
based upon some claim of oral conversation between them 
and the decedent a short time before decedent’s death and 
when no one else was present, but petitioners deny that it 
is legally competent to prove any such asserted conversation, 
further deny the fact of any such conversation, and further 
aver that at such time as such conversation is claimed to 

have taken place the decedent was rapidly failing and 

3 his mind and memorv were not such as to make him 

•/ 

capable of conducting any business transaction, and 
said Clifton L. Tschiffely was himself asserting to other 
of said decedent’s children the fact of such incapacity of 
said decedent. 

2. Petitioners further object and except to the claimed 
allowance of 4.044% commission to the Executors, on the 
ground that it is excessive and unreasonable. 

3. The Account as submitted is further incomplete and in¬ 
sufficient in that it refers to “Promissory notes as cor- 
rected $26,669.04,” with nothing in the record explanatory 
of the corrections, and with only a meagre and incomplete 
description of the promissory notes claimed to be now on 
hand, which notes are secured or how secured and which 
ones not secured being nowhere stated. 

4. The Account as submitted improperly deals with the 
drug business, referred to in paragraph 6 of decedent’s will, 
as though it were a part of the executorship administra¬ 
tion ; whereas it should be treated as a separate trusteeship 
under the direction of Clifton L. Tschiffely, and the executor- 
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ship account should be limited to reporting and accounting 
for the assets in said drug business at the time of decedent’s 
death, and the turning over to said Clifton L. Tschiffely as 
trustee of assets for the conduct of said business as (greeted 
in said paragraph 6. 

Wherefore, the premises considered, petitioners pf*ay: 

I. That the Executors be required, in some appropriate 
manner, by rule to show cause or otherwise, to ansfwer the 
exigencies of this petition. 

II. That issues be framed herein for trial by jury respect¬ 
ing the ownership of the $18,000 Veitch note and the $2,000 
U. S. bonds hereinbefore referred to. 

III. That the Court provide for a full inquiry iiito, and 
hearing of, the other matters and things hereinbefore set 
forth, and the proper statement of the Executors’ Ac¬ 
count. 

4 IV. And for such other, further and general relief 

as the nature of the case may require and to the 
Court mav seem meet. 

DOLLY T. MYERS, 

CHAS. G. MYERS, D. T. Mj., 
Trustees for Cecil T. Cissel and 
Others under Paragraph 4 of Will of Decedent. 
DOLLY T. MYERS. 

CLAUDE TSCHIFFELY. 

GEO. E. SULLIVAN, 

226 Woodward Bldg., ! 

Attorney for Petitioners. 

District of Columbia, To wit: j 

We, Dolly T. Myers and Claude Tschiffely, being fifst duly 
sworn, depose and say that we have read the foregoibg peti¬ 
tion bv us subscribed and know the contents thereof; and 

%> i • 

that we verily believe the facts therein stated to be! true. 

DOLLY T. MYERS. 
CLAUDE TSCHIFFELY. 

Subscribed and sworn to before me this 24th day bf Octo¬ 
ber, 1932. 

[seal.] JANE M. MacINERNEY|, 

Notary Public , \D. C. 

(Endorsement: Petition of Dolly T. Myers and Charles G. 
Myers, Trustees for Cecil T. Cissel and others, and <j>f Dolly 
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T. Myers and Claude Tschiffely in their own rights, object¬ 
ing and excepting to First and Final Account of Executors, 
and praying for appropriate review and revision. Filed Oct. 
26,1932. Theodore Cogswell, Register of Wills, D. C., Clerk 
of Probate Court.) 

5 Adm., No. 42,274. 

In re Estate of Frederick A. Tschiffely, Deceased. 

The Separate Answer of Clifton L. Tschiffely, as One of the 
Executors Under the Last Will and Testament of the 
Above-named Frederick A. Tschiffely, Deceased, to the 
Petition of Dolly T. Myers and Others , Objecting and Ex¬ 
cepting to the First and Final Account of the Executors 
Herein . 

Answering said petition, this respondent says: 

1. He denies that the first and final account of the execu¬ 
tors herein does not report all of the assets in the District 
of Columbia left by the above-named decedent, and he spe¬ 
cifically denies that the $18,000.00 first trust note of one 
R. A. Veitch and the $2,000.00 United States Government 
Bonds referred to in paragraph 1 of said petition or any 
thereof formed or were any part of the estate of said de¬ 
cedent at the time of his death. This respondent is advised 
that the remaining averments of said paragraph 1 of the 
petition are evidential in character and that he is, therefore, 
not required to answer the same. 

6 2. Answering paragraph 2 of said petition, this re¬ 
spondent denies that the allowance claimed as a com¬ 
mission by the executors in said account is either excessive 
or unreasonable and, on the contrary, avers that the same 
is just and reasonable and in accordance with previous al¬ 
lowances made by this Court in other comparable cases. 

3. Answering paragraph 3 of said petition, this respond¬ 
ent denies that the aforesaid account is incomplete and in¬ 
sufficient in its reference to the promissory notes therein 
referred to, but, on the contrary, states that said account is 
as full and complete as is usual in accounts of executors 
filed in this Court. This respondent, however, stands ready 
and willing to afford all such further information as he has 
in reference to said promissory notes and as the Court may 
desire or require. 
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4. Answering paragraph 4 of said petition, this respond¬ 
ent admits that, under a strict construction of the |aw, his 
trusteeship of the drug business referred to in paragraph 
4 of said petition does not form a part of the executorship 
administration, and that it is a separate trusteeship, con¬ 
ferred and imposed upon this respondent under th^ provi¬ 
sions of paragraph 6 of the last will and testament!of said 
decedent, and that said respondent, under the law, {has the 
duty of administering the same, and, from time tjo time, 
making appropriate account to the beneficiaries thereof and 
reasonable distributions to them of the profits whiph may 
from time to time result from the operations of such trustee¬ 
ship. This respondent stands ready and willing, if 
7 the Court shall so direct, to modify or have $aid ac¬ 
count modified, so as to account for the assets] in said 
drug business at the time of decedent’s death, and the turn¬ 
ing over of the same to this respondent, in his capacity as 
trustee thereof. 

CLIFTON L. TSCHIFFELYj, 

Executor as Aforesaid. 

STANTON C. PEELLE, | 

Attorney for Respondent, 

1422 F Street, N. W., \ 

Washington 9 D . C. 

District of Columbia, To wit: 

Clifton L. Tsehiffely, being first duly sworn, depojses and 
says that he has read the foregoing answer by him sub¬ 
scribed, as executor as aforesaid, and knows the contents 
thereof; that he verily believes the facts therein stated to be 
true. 

CLIFTON L. TSCHIFFfcLY. 


Subscribed and sworn to before me, this 15th day of De¬ 
cember, 1932. 

[seal.] R. S. HARRINGTON], 

Notary Public, p. C. 

(Endorsement: Answer of Clifton L. Tsehiffely, Executor, 
to the petition of Dolly T. Myers, et al. Filed Dec. 15,1932. 
Theodore Cogswell, Register of Wills, D. C., Clerk jof Pro¬ 
bate Court.) 


i 
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8 Answer of Charles Stott T schiff ely, One of the Execu¬ 

tors Herein, to Petition of Dolly T. Myers and 

Others Filed October 26, 1932. 

For answer to the petition of Dolly T. Myers and others 
filed herein October 26, 1932, respondent Charles Stott 
Tschiffelv, one of the Executors herein, respectfully states: 

1. He admits 1 that the $18,000 first trust note of R. A. 
Yeitch, and the $2,000 IT. S. Government Bonds, mentioned 
in the first paragraph of said petition are claimed by his co¬ 
executor and himself to be the individual properties of the 
same persons who are the Executors herein, their claimed 
ownership being derived by and through a gift and delivery 
from decedent the latter part of June or early part of July, 
1931, the said note being delivered bv decedent to Clifton L. 
Tschiffelv and mvself at decedent’s home in Montgomery 
County, Maryland, and at the same time we were instructed 
bv decedent to take $2,000.00 in Liberty Bonds from safe 
deposit box in Washington Loan and Trust Company, which 
box was held jointly by said Clifton L. Tschiffelv and my¬ 
self, but which box contained property of said decedent, so 
as to make a gift of $10,000.00 each to said Clifton L. Tschif- 
felv an dmyself; that pursuant to the gift as aforesaid, and 
about a day of two later, the said $18,000.00 note and 
$1,000.00 Liberty Bond were placed in a private safe deposit 
box in the Potomac Savings Bank in the joint names of 
Clifton L. Tschiffelv and myself, which safe deposit 

9 box also contained assets of the decedent both 
then and at the time of his death. Said Clifton L. 

Tschiffelv took possession of his $1,000.00 Liberty Bond and 
took same awav within a dav or two after the aforesaid oc- 
currence at decedent’s home. And at the time of making 
the aforesaid gift to Clifton L. Tschiffelv and mvself, de- 
cedent selected a further sum of $10,000.00 in notes and de¬ 
livered the same to said Clifton L. Tschiffelv to be delivered 
to mv sister Ora Wilev as a gift to her. Although decedent 
was ill and steadily failing in health before and after the 
making of the said gift, this respondent did not consider 
him to be in anywise mentally incompetent or incapable of 
conducting a business transaction, and denies that he was 
so incompetent or incapable. Respondent denies that either 
the said first trust note or any of said U. S. Government 
Bonds constituted part of decedent’s estate at the time of 
his death. 
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2. He submits to the Court the question of the reason¬ 
ableness of the Executors’ commission claimed in tbe Ac¬ 
count, respondent having relied wholly upon counsel se¬ 
lected by his co-executor for the statement of the percentage 
claimed. 

3. He also submits to the Court the question raised in 
paragraph 3 of said petition, respondent not being familiar 
with the requirements in such connection. 

4. He also submits to the Court the question raided in 
paragraph 4 of said petition. He believes the objection 
stated in said paragraph to be well taken. 

5. Further answering, this respondent says that he [offers 

no objection to the prompt framing of issues herein 

10 for trial by jury respecting the ownership i>f the 
$18,000 Veitcli note and the $2,000 U. S. Government 

bonds hereinbefore referred to, in order that the final (settle¬ 
ment of this Estate mav not be further delaved. 

CHARLES STOTT TSCHIFFELY, j 

Executor as Aforesaid. 

District of Columbia, To ivit: 

I, Charles Stott Tschiffelv, being first duly sworn, Repose 
and say that I have read the foregoing answer by m^ sub¬ 
scribed, and know the contents thereof, and that I jverily 
believe the facts therein stated to be true. 

CHARLES STOTT TSCHIFFEjLY. 

Subscribed and sworn to before me this 27th day o£ Jan¬ 
uary, 1933. 

[seal.] B. A. BOWLES, ! 

Notary Public , D, C. 

(Endorsement: Answer of Charles Stott Tschiffelv.! Filed 
Jan. 27, 1933. Theodore Cogswell, Register of Wills,[D. C., 
Clerk of Probate Court.) 

11 Amendment to Answer of Clifton L. Tschiffely, One 

of the Executors Herein , to the First Paragraph of 
the Petition of Dolly T. Myers and Others ,j Filed 
Pursuant to Order Entered Herein February 15, 
1933. 

Answering said paragraph of said petition, this respond¬ 
ent says: 

1. He denies that the first and final account of the execu¬ 
tors herein does not report all of the assets in the District of 
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Columbia left by the above named decedent and he specifi¬ 
cally denies that the $18,000 first trust note of one R. A. 
Veiteli and the $2,000 United States Government Bonds re¬ 
ferred to in Paragraph 1 of said petition, or any of them, 
formed or were any part of the estate of said decedent at 
the time of his death. This respondent admits that lie, in 
his individual right, makes claim to an undivided one-half 
interest in the said $18,000 trust note, and to $1,000 of the 
$2,000 United States Government Bonds above referred to, 
and he is informed and believes, and upon such information 
and belief, admits that the remaining one-half interest in 
said $18,000 trust note and the remaining $1,000 United 
States Government Bond above referred to are claimed bv 
this respondent’s co-executor, Charles Stott Tsehiffely, in 
the latter’s individual right. This respondent denies, how¬ 
ever, that he and his co-executor, or either of them, are 
making or basing their respective individual claims to said 
note and bonds merely upon some claim of oral conversa¬ 
tion between them and said decedent, and, on the contrary, 
this respondent avers that the said note and bonds, were, 
respectively, acquired by him and his said co-executor, in 
their respective individual rights, by valid gift from the 
above named decedent during his lifetime, in the 
12 manner and under the circumstances following, 
namely: It had been the custom of the decedent, for 
many years, to make gifts, from time to time, of cash 
and securities to his various children, such respective gifts 
varving in amount from a few hundred dollars to more than 
ten thousand dollars at a time; that, at and prior to the time 
of the gifts to the said Charles Stott Tschiffelv and this 
respondent, as herein averred, they had the custody of 
numerous deed of trust notes and U. S. Government Bonds, 
which belonged to the decedent and were kept, by his direc¬ 
tion, in a safe deposit box at the Washington Loan and 
Trust Company in Washington, D. C., rented in the joint 
names of the said Charles Stott Tsehiffely and respondent; 
that, a day or two prior to Sunday, the 28tli day of June, 
1931, respondent received a message from the decedent, his 
father, to bring out on the following Sunday, to decedent, 
at his home in Montgomery County, Maryland, the deed of 
trust notes belonging to decedent and of which the said 
Charles Stott Tsehiffely and respondent had the custody, as 
aforesaid; and accordingly, on said Sunday, the 28th day of 
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June, 1931, the said Charles Stott Tschiffely and respond¬ 
ent took said deed of trust notes with them and went to see 
their father, the said decedent, at his said home; that said 
decedent, who though then in failing health was of sound 
and disposing mind, looked over said deed of trust] notes, 
and thereupon selected the aforesaid $18,000 Veitch note, 
endorsed the same in blank, and delivered it to the said 
Charles Stott Tschiffely and respondent, stating ifhat he 
gave the same to them in equal shares, and at the sarjie time 
decedent directed them to take and hold of the U. S. Govern¬ 
ment Bonds then in their custody in the safe deposit! box at 
the Washington Loan and Trust Company, as aforesaid, one 
$1,000 U. S. Government Bond each, thus accomplishing a 
total gift to each of them individually of $10,000 ini securi¬ 
ties; that, on the same occasion, said decedent sjelected 
other deed of trust notes, aggregating the sum of $10,000, 
which he also endorsed in blank, delivered to respondent, 
and directed respondent to deliver, as a gift] to re- 
13 spondent’s sister, Ora Wiley, a daugther of thie dece¬ 
dent; that on the same occasion decedent further 
directed the said Charles Stott Tschiffely and respjondent 
to take and hold as trustees for certain purposes; to be 
carried out after decedent’s death, all of the U. S. Govern¬ 
ment Bonds then in the said box at the Washington Loan 
and Trust Company, other than the $2,000 of such; bonds 
above referred to, and, to that end, to remove thenji from 
said box in which certain of decedent ’s assets were hept as 
aforesaid. This respondent further states that thereafter, 
on the following Monday, June 29, 1931, he and the said 
Charles Stott Tschiffely went together to the said jbox at 
the Washington Loan and Trust Company, returned Ijhereto 
such of decedent’s deed of trust notes as he had not made 
gifts of as aforesaid, selected and removed from fhe U. 
S. Government Bonds therein, one $1,000 U. S. Government 
Bond each, as given to them respectively by decedent, as 
aforesaid, and removed the remainder of said bonds for 
the purpose of the aforesaid trust and as directed by dece¬ 
dent; that they then proceeded to the Potomac Savings 
Bank, in the District of Columbia, wherein they held jointly, 
in their individual rights, a safe deposit box, in which 
decedent had no right, title or interest and which thdn con¬ 
tained no assets or property of his whatever, and placed 

2—6194o 
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therein said Veitch note for $18,000, so given to them indi¬ 
vidually, in equal shares, as aforesaid, and also the U. S. 
Government bonds which decedent had directed them to 
hold in trust, as aforesaid, and that said Veitch note has 
since continously remained in said box, but that, on the 
same day, June 29,1931, respondent placed the $1,000 IT. S. 
Government bond given to him as aforesaid, in his indi¬ 
vidual safe deposit box at the Lincoln National Bank, in 
Washington, D. C., and that the same has since been in this 
respondent’s individual custody and not in any wise com¬ 
mingled with any assets of the decedent. This respondent, 
however, has no information which will enable him to state 
what disposition was made by the said Charles Stott Tschif- 
fely of the $1,000 U. S. Government bond given him as 
aforesaid. 

14 This respondent further states that, following the 

said gifts from said decedent to the said Charles 
Stott Tscliiffelv and himself, this respondent, upon the re¬ 
turn to Washington of the said Ora Wilev, who had been 
awav for a few davs, delivered to her the aforesaid deed of 
trust notes aggregating $10,000 which had been endorsed by 
the decedent and delivered to this respondent, as aforesaid, 
for deliverv to said Ora Wilev as a gift to her from 
decedent. 


This respondent admits that, at the time of the death of 
said decedent, on the 16th day of August, 1931, the said 
$18,000 deed of trust Veitch note was in the said safe de¬ 
posit box in the Potomac Savings Bank, as aforesaid, as 
were also the said L T . S. Government bonds which the said 


Charles Stott Tscliiffelv and this respondent held under 
the aforesaid oral instructions from the decedent which thev 
believed created them trustees of a valid trust of said bonds, 
and they continued so to believe until after the death of the 
decedent, when thev were advised bv R. E. L. Smith, Es- 
quire, their then counsel, that said attempted trust was in¬ 
valid, and that, accordingly, these bonds which they had 
theretofore believed formed no part of the decedent’s estate 
were, in fact, assets thereof; but that said box contained no 
assets whatever belonging to the decedent at the time of his 
death other than said U. S. Government Bonds, which the 
said Charles Stott Tscliiffelv and respondent believed, until 
after decedent’.s death, constituted a valid trust fund of 
which they were trustees. Accordingly, this respondent 
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denies the averment of said Paragraph 1 of the aforesaid 
petition that said $18,000 deed of trust note and $2,000 of 
U. S. Government Bonds were “ still located amopg dece¬ 
dent’s other assets in safe deposit boxes in the District of 
Columbia at the time of his death,” with the evidently in¬ 
tended implication, from the use of the word “still”, that 
said note and bonds had remained, undisturbed, and without 
delivery thereof to the said Charles Stott Tschiffely and 
respondent as part of the gifts thereof to them, aslherein- 
before averred. 

15 Further answering said paragraph 1 of the peti¬ 
tion, this respondent states that, although decedent, 
at the time of making the aforesaid gifts, was ill and stead¬ 
ily failing in health, respondent denies that decedent! was in 
any wise mentally incompetent or incapable of conducting 
a business transaction, and, on the contrary, avers jtliat he 
was at that time mentally sound and competent arid fully 
capable of entering into the transactions above averred, 
and that he continued in such mental state until a fe[w days 
prior to his death on the 16th day of August, 1931L This 
respondent further denies that he stated to any of tlie dece¬ 
dent’s other children or to anyone else, either at of about 
the time of the aforesaid gifts, or at any other time, that the 
said decedent, at or about the time of the aforesaid gifts 
was mentally incompetent or in anywise incapable o£ enter¬ 
ing into a business transaction. 

CLIFTON L. TSCHIFFELY^ 

Executor as Aforesaid. 

STANTON C. PEELLE, j 

Attorney for Respondent, 

1422 F Street , N. W. 

Washington, D. C. 

District of Columbia, To wit: 

Clifton L. Tschiffely, being first duly sworn, deposes and 
says that he has read the foregoing amendment to Answer 
by him subscribed, as executor as aforesaid, and knows the 
contents thereof; that he verily believes the facts therein 
stated to be true. 

CLIFTON L. TSCHIFFELY. 

Subscribed and sworn to before me, this 25th (lav of 
February, 1933. 

[seal.] R. S. HARRINGTON] 

Notary Public, D. C. 
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(Endorsement: Amendment to Answer of Clifton L. 
Tschiffely. Filed Feb. 27,1933. Theodore Cogswell, Regis¬ 
ter of Wills, D. C., Clerk of Probate Court.) 

16 Order Framing Issues for Trial by Jury as to Owner¬ 

ship of Certain Securities . 

Upon consideration of the petition of Dolly T. Myers 
and others, filed herein October 24,1932, and of the answers 
thereto, it is, by the Court, this 14th day of June, 1933, 
ordered that the following issues be, and they are hereby, 
framed to be tried before a jurv on the 19th day of June, 
1933: 

1. Was the $18,000 Veitch first trust note here involved 
an asset of Frederick A. Tschiffely, at the time of his death, 
on August 16,1931? Xo. 

2. Were the $2,000 United States Government Bonds here 
involved assets of Frederick A. Tschiffely, at the time of his 
death, on August 16, 1931? Xo. 

Bv the Court: 

i PEYTOX GORDOX, 

J ustice . 

O. K. for trial, date after June 16/33. 

G. E. S. 

S. C. P. 

(Endorsement: Order framing Issues for trial by jury as 
to ownership of certain securities. Filed June 14, 1933. 
Theodore Cogswell, Register of Wills, D. C., Clerk of Pro¬ 
bate Court.) 

17 Order Aligning Parties for Trial of Issues Framed 

under Order of June 8, 1933. 

It is, bv the Court, this 30th dav of October, 1933 ordered 
that, in the trial of the issues framed in the order entered 
June 8,1933, the parties are aligned as follows: 

Plaintiffs: The petitioning objectors and exceptants, 
Dollv T. Mvers and Charles G. Mvers, Trustees for Cecil 
T. Cissell and others, and Dolly T. Myers and Claude 
Tschiffely in their individual right. 

Defendants: The respondents, Clifton L. Tschiffely and 
Charles Stott Tschiffely, as Executors under the will of 
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Frederick A. Tschiffely, deceased, and also in theif indi¬ 
vidual right. 

JAMES M. PROCTOR,| 

Justice. 

(Endorsement: Order aligning parties. Filed (Jet, 30, 
1933. Theodore Cogswell, Register of Wills, D. C.j Clerk 
of Probate Court.) 

IS Now come here again the parties aforesaid ih man¬ 
ner aforesaid, and the same jury that was respited 
on yesterday; whereupon the jury, after the case isj given 
them in charge, upon their oath say: j 

In answer to the First Issue: 

Was the $18,000 Veitch first trust note here involved an 

asset of Frederick A. Tschiffely, at the time of his dejath, on 

August 16, 1931 ? | 

Thev answer “No.” 

* 

In answer to the Second Issue: 

Were the $2,000 United States Government Bonds here 
involved assets of Frederick A. Tschiffely, at the fime of 
his death, on August 16,1931 ? ! 

They answer “No.” 

Docket Entries. 

1933. | 

Nov. 1. Verdict. (Issues No. 1 and 2, answered by the 

Jurv.) 

- ' 

Proceedings before Circuit Court No. 4; of the 
Supreme Court of the District of Columbia, Hold¬ 
ing a Special Term as a Probate Court for the 
trial of will contests. Mr. Justice Proctor presid¬ 
ing. | 

FRANK E. CUNNINGHAM^ 

Clerk. 

J. WESLEY GARDNER, Jr., 

Asst. Clerk. 

| 

(Endorsement: Third Minute Entry. Verdict. Filed 
Nov. 1, 1933. Theodore Cogswell, Register of Wills, D. C., 
Clerk of Probate Court.) 
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19 Judgment on Verdict. 

This cause having come on for trial before a .jury on the 
30th and 31st da vs of October and the 1st dav of November, 
1933, of the issues as framed by the order entered herein 
on the 8th day of June, 1933, with reference to paragraph 
one of the petition of Dolly T. Myers and others filed Octo¬ 
ber 24, 1932, and the answers thereto, the said issues being, 
to wit: 


1. Was the $18,000 Witch first trust note here involved 
an asset of Frederick A. Tschiffely, at the time of his death, 
on August 16, 1931 ! 

2. Were the $2,000 United States Government Bonds here 
involved assets of Frederick A. Tschiffely, at the time of his 
death, on August 16,1931 ! 

and the jury having returned a verdict of “no” to each of 
said issues; and the time for filing a motion for a new trial 
of said issues having expired, it is by the Court this 16th 
dav of November, 1933, 

Adjudged, ordered and decreed, that the objections and 
exceptions contained in paragraph one of the said petition 
of Dolly T. Myers and others, filed herein October 24, 1932, 

to the first and final account as submitted bv the executors 

•> 

herein be and the same hereby are overruled and disal¬ 
lowed ; 

And it is further adjudged, ordered and decreed 
20 that the said $18,000 Veitch first trust note and the 
said $2,000 United States Government bonds are not 
assets of the estate of said Frederick A. Tschiffely, de¬ 
ceased. 

1 JAMES M. PROCTOR, 

Justice. 


From the foregoing judgment, an appeal to the Court of 
Appeals is noted in open Court by Dolly T. Myers and 
Charles G. Myers, Trustees for Cecil T. Cissel and others 
under paragraph 4 of the will herein concerned, and also by 
Dollv T. Myei'S and Claude Tschiffelv individuallv as 
legatees under paragraph 5 of said will, and the undertaking 
for costs on such appeal is hereby fixed at $100 or a cash 
deposit of $50 in lieu thereof. 

JAMES M. PROCTOR, 

J ustice . 
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(Endorsement: Judgment on Verdict. Filed Ndv. 16, 
1933. Theodore Cogswell, Register of Wills, D. C., Clerk 
of Probate Court.) 

21 ! 

1933. 

i 

Dec. 11. Memorandum: Cash deposit of $50, in ljeu of 
undertaking on appeal from judgment <^f No¬ 
vember 16, 1933. 

1933. 

Dec. 11. Memorandum: Bill of Exceptions filed. 

1934. 

Jan. 8. Memorandum: Bill of Exceptions submitted. 
1934. 

Mar. *29. Memorandum: Bill of Exceptions, settled and 
signed. 

22 Assignments of Error on Appeal by Dolly T . Myers 
and Others from Judgment of November 16^ 1933. 

Appellants hereby assign as errors of the Trial Justice 
upon the trial herein, which resulted in judgment ejntered 
November 16, 1933, the following: j 

1. In aligning these appellants as plaintiffs in the trial, 
notwithstanding the admissions in the pleadings by the 
other parties that they claim the assets in question! solely 
through alleged gift from the decedent making suchiothers 
the essential moving parties to prove such alleged gift. 

2. In refusing to restrict the alignment of the parties on 
the other side to the individual capacities of those claiming 
such assets by alleged gift from the decedent. 

3. In refusing to grant appellants’ request that the jury 

be instructed (upon the record and without the necessity 
of evidence) that appellees claim ownership of the j assets 
in question solely through claimed gift from the decedent 
alleged to have taken place about the latter part of June 
1931. | 

4. In permitting appellees to put in evidence, during and 
as a part of appellants’ case, self-serving declarations by 
appellee Charles Stott Tschiffely in his pleading seeking to 
establish the alleged gift from decedent. 

5. In permitting appellees to put in evidence, during and 
as a part of appellants’ case, self-serving declarations by 
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appellee Clifton L. Tschiffely in his pleadings seeking to 
establish the alleged gift from decedent. 

6. In refusing to permit appellants’ witness Dolly T. 
Myers to testify' in rebuttal, relative to the mental condi¬ 
tion of the decedent at the time of the alleged gifts showing 
him to be then incompetent to make a gift. 

7. In denying appellants’ prayer that the jury be in¬ 
structed to answer interrogatory Xo. 1 “Yes.” 

8. In denying appellants’ prayer that the jury be in¬ 
structed to answer interrogatory Xo. 2 “Yes.” 

9. In denying appellants’ prayer that the jury be in¬ 
structed to give no weight, as establishing as a fact the gifts 
claimed bv them, to assertions in such behalf made bv either 
of the appellees in their pleadings. 

10. In denying appellants’ prayer as to burden of proof 
on interrogatory Xo. 1. 

23 11. In denying appellants’ prayer as to burden of 
proof on interrogatory Xo. 2. 

12. In denying appellants’ prayer as to presumption of 
condition continuing until change shown. 

GEO. E. SULLIVAX, 

226 W oodward Bldg., 
Attorney for Dolly T. Myers and 
1 Others , Appellants. 

(Endorsement: Assignments of Error on Appeal by Dolly 
T. Myers and others from Judgment of Xovember 16, 1933. 
Filed Mar. 28,1934. Theodore Cogswell, Register of Wills, 
D. C., Clerk of Probate Court.) 

24 Designation of Record by Appellants on Appeal from 

Judgment of November 16, 1933. 

The Register of Wills will please prepare a transcript of 
record on the pending appeal herein from judgment entered 
Xovember 16, 1933, to include the following: 

1. Memo, of filing on August 28, 1931 of exemplified copy 
of will of Frederick A. Tschiffely, deceased, as probated in 
Montgomery County, Maryland. 

2. Memo, of entry of order August 31, 1931 granting 
ancillary letters testamentary to Clifton L. Tschiffely and 
Charles Stott Tschiffely. 

3. Memo, of submission by ancillary executors of first and 
final account on September 2, 1932. 


I 
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4. Petition of Dolly T. Myers, et al., filed October 2$, 1932. 

5. Answer to said petition filed by Clifton L. Tschiffely 

December 15, 1932. 

* _ 

6. Answer of Charles Stott Tschiffely to said petition 

filed January 27, 1933. j 

7. Amendment filed Februarv 27, 1933 bv Clif'ton L. 
Tschiffelv to his aforesaid answer of December 15, 1932. 

8. Order entered June 14, 1933 framing issues. 

9. Order entered October 30, 1933 aligning parties^ 

10. Verdict of jury returned November 1,1933 answering 
aforesaid issues. 

11. Judgment on said verdict November 16, 1933, includ¬ 
ing memoranda of appeal noted and fixing of amount of 

deposit for costs on appeal. 

25 12. Memo, of making of $50 cash deposit foi* costs 

on said appeal by undersigned appellants on Decem¬ 
ber 11, 1933. 

13. Memo, of dates of filing, submission, settlement and 
approval of Bill of Exceptions on said appeal. 

14. Assignment of errors. 

15. This designation. 

GEO. E. SULLIVAN, j 
226 Woodward Bldg ,,j 
Attorney for Dolly T. Myers and Charles 
G. Myers, Trustees for Cecil T. Cissel afid 
Others, and Dolly T. Myers and Claude 
Tschiffely in Their Individual Capacities. 

(Endorsement: Designation of Record by Appellants on 
Appeal from Judgment of November 16, 1933. Fil^d Dec. 


29,1933. Theodore Cogswell, Register of Wills, D. C.| 
of Probate Court.) 


Clerk 


O'? 

Zo 


Motion of Dolly T. Myers and Others to Make More 
Definite and Certain the Answer of Clifion L. 
Tschiffely, One of the Executors, to Petition Ob¬ 
jecting and Excepting to Proposed First and Final 
Account of Executors. 

Come now Dolly T. Myers and Charles G. Myers,! Trus¬ 
tees for Cecil T. Cissel and others under paragraph 4 of 
will herein concerned, and Dolly T. Myers and (plaude 

3—6194a 
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Tschiffely in their own rights under paragraph 5 of said 
will, and respectfully move the Court to require Clifton L. 
Tschiffely, Executor, to make more definite and certain his 
answer to the first paragraph of petition of these move- 
ants filed October 26, 1932 in the following several and 
separate particulars, namely: 

1. By making the denial as to the Veitch note and the 
U. S. Government bonds having been part of decedent’s 
estate at the time of his death, embrace such assets, sepa¬ 
rately and severally, or disjunctively, instead of conjunc- 

tivelv which makes the traverse too broad. 

* 

2. By making answer as to whether the persons who are 
Executors herein are making individual claim to such as¬ 
sets, separately and severally. 

3. Bv making answer as to whether such assets are 
claimed by the persons who are Executors herein to have 
been acquired from the decedent during his lifetime. 

4. Bv making answer as to the time of anv claimed ac- 
quisition of such assets from decedent. 

5. By making answer as to whether such assets are 
claimed to have been acquired from the decedent by gift. 

6. By making full and precise answer as to the facts 
constituting such gift as may be claimed with respect to 
such assets. 

7. By making answer as to whether the decedent was then 
incapable of conducting any business transaction. 

8. Bv making answer as to whether such assets were 
located among decedent’s other assets in safe deposit boxes 
in the District of Columbia at the time of his death, or, if 
not, where located. 

GEO. E. SULLIVAN, 

226 Woodward Bldg., 
Attorney for Movants, 
Dolly T. Myers and Others. 

(Endorsement: Motion of Dolly T. Myers, et al. Filed 
Jan. 11, 1933. Theodore Cogswell, Register of Wills, D. C., 
Clerk of Probate Court.) 


27 Order Sustaining Motion to Require Clifton L. 

Tschiffely to Make More Certain His Answer to 
Paragraph 1 of Petition Filed October 26, 1932. 

Upon consideration of the motion of Dollv T. Mvers and 

X w w 

others, filed herein, to require Clifton L. Tschiffely, execu- 
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tor, to make more certain the answer filed by him to para¬ 
graph 1 of petition filed herein October 26, 1932, and after 
argument of counsel, it is, by the Court, this 15th day of 
February, 1933, adjudged and ordered that said motion be, 
and it is hereby, sustained, and said Clifton L. Tschiffjely, 
executor, be, and he is hereby, required within five days 
hereafter to make answer to paragraph 1 of petition filed 
herein October 26, 1932 more certain in the several (and 
separate particulars specified in said motion. 

JOSEPH W. COX, | 

Justice. 

GEO. E. SULLIVAN, j 

226 Woodward Building, j 

Attorney for Dolly T. Myers, | 

and Others, Petitioners. ( 

j 

(Endorsement: Order sustaining motion. Filed Felp. 15, 
1933. Theodore Cogswell, Register of Wills, D. C., Clerk 
of Probate Court.) j 

f 

2S Counter-Designation of Record by Appellee, Clifton 

L. Tschiffely. j 

i 

Now conies Clifton L. Tschiffely, appellee in the above- 
entitled cause, and designates parts of the Record |to be 
included in the transcript in addition to those designated by 
appellants, such additional parts being deemed necessary 
and material for a determination of the questions raised 
on appeal, namely: | 

1. Motion of Dollv T. Mvers and others to make! more 

definite and certain the answer of Clifton L. Tscliiffely, 
filed January 10,1933. j 

2. Order sustaining motion of Dolly T. Myers and pthers 

to require Clifton L. Tschiffely to make more certain his 
answer, filed February 15, 1933. j 

3. This counter-designation. 

PEELLE & LESH,i 
By DALE D. DORIN, ! 

Attorneys for Clifton L. Tscliiffely, 
Individually and as Executor. 

i 

Service of the foregoing counter-designation by (receipt 
of copv thereof acknowledged this 3d dav of Januari, 1934. 

GEO. E. SULLIVAN! 

Attorney for Appellants. 



20 


DOLLY T. MYERS ET AL. VS. 


(Endorsement: Counter-designation of Record by Ap¬ 
pellee, Clifton L. Tschiffely. Filed Jan. 3, 1934. Theodore 
Cogswell, Register of Wills, D. C., Clerk of Probate Court.) 

29-30 Supreme Court of the District of Columbia, Hold¬ 
ing a Probate Court. 

District of Columbia, To wit: 

I, Theodore Cogswell, Register of Wills for the District 
of Columbia, Clerk of the Probate Court, do hereby certify 
the foregoing pages, numbered from 1 to 28, inclusive, to 
be true copies of the originals of certain papers on file in 
the office of the Register of Wills, Clerk of the Probate 
Court, in case Xo. 42,274, estate of Frederick A. Tschiffely, 
deceased, wherein Dolly T. Myers and Charles G. Myers, 
Trustees for Cecil T. Cissel et al., and of Dolly T. Myers 
and Claude Tschiffely, individually, appellants, and Clif¬ 
ton L. Tschiffely and Charles Stott Tschiffely, individually, 
and as Executors, appellees, the same constituting a full, 
true and correct transcript of record of proceedings had in 
said cause according to the Designation of counsel filed 
therein and made a part hereof. 

I further certify that a cash deposit of $50 in lieu of 
undertaking on appeal, from judgment of November 16, 
1933, was duly made by said appellants on the 11th day of 
December, A. D. 1933. 

In testimony whereof, I hereunto subscribe my name and 
affix the seal of the said Probate Court, this 29th day of 
March, A. D. 1934. 

[seal.] THEODORE COGSWELL, 

Register of Wills for the District of 
; Columbia , Clerk of the Probate Court. 

31 In the Supreme Court of the District of Columbia, 

Holding a Probate Court. 

Administration, Xo. 42,274. 

Estate of Frederick A. Tschiffely, Deceased. 

Bill of Exceptions on Appeal by Dolly T. Myers and 
Charles G. Myers, Trustees for Cecil T. Cissel and 
Others, and Also by Dolly T . Myers and Claude Tschif¬ 
fely in Their Individual Capacities, from Judgment of 
November 16, 1933. 

Be it remembered, that the issues framed in the above 
estate by order of June 8, 1933 came on for trial, on Oc- 
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tober 30th and 31st, 1933, before Mr. Justice Janies M. 
Proctor, and a jury, and the following proceeding^ were 
had: 

At the commencement of the trial, an order was j made 
aligning the parties as follows: 

Plaintiffs: The petitioning objectors and exceptants, 
Dolly T. Myers and Charles G. Myers, Trustees foij Cecil 
T. Cissel and others, and Dolly T. Myers and Claude 
Tschiffely in their individual right. j 

Defendants: The respondents, Clifton L. Tschiffely and 
Charles Stott Tschiffely, as Executors under the will of 
Frederick A. Tschiffely, deceased, and also in their indi¬ 
vidual right. 

The parties so named as plaintiffs objected tq such 
alignment, on two grounds, first, that, since it is adinitted 
in the pleadings that Clifton L. Tschiffely and Cjharles 
Stott Tschiffely claim the assets in question solely through 
alleged gift from the decedent, they should be the nfioving 
parties to prove such alleged gift, and, second, that their 
participation in this trial must, in such situation, Ibe re¬ 
stricted to their individual capacities. The trial Justice 
overruled each of said objections, to which action, ps also 
the making of said order, the parties so named as j plain¬ 
tiffs (who, for brevity, will be termed plaintiffs thfough- 
out this bill of exceptions) duly excepted, and such excep¬ 
tions were allowed and duly entered upon the Minifies of 
the Court. 

Thereupon, upon motion of plaintiffs, not objected to 
by defendants, the trial Justice told the juri r that 
32 it was not disputed that the decedent Frederick A. 

Tschiffely executed his last will and testament on 
June 9, 1931, covering and embracing his entire estate, 
and departed this life on August 16, 1931 without having 
executed any further testamentary paper. 

Plaintiffs further moved that the jury be then instructed 
that Clifton L. Tschiffely and Charles Stott Tscjiiffely 
claim ownership, of the $18,000 Veitch first trust note 
and of the $2,000 United States Government bonds men¬ 
tioned in the issues being tried, solely through claimed 
gift from said decedent alleged to have taken place! about 
the latter part of June 1931, in the interim between the 
making of decedent’s aforesaid will and his said ideath. 
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Defendant Clifton L. Tscliiffely objected to the granting 
of such further motion, and the trial Justice denied said 
motion, to which action plaintiffs duly excepted, and such 
exception was allowed and duly entered upon the Minutes 
of the Court. 

Thereupon, plaintiffs offered in evidence the following 
statement in answer of defendant Charles Stott Tscliiffely 
filed January 27, 1933: 

“He admits that the $1S,000 first trust note of R. A. 
Veitch, and the $2,000 U. S. Government Bonds, men¬ 
tioned in the fffst paragraph of said petition are claimed 
by his co-executor and himself to be the individual prop¬ 
erties of the same persons who are the Executors herein, 
their claimed ownership being derived by and through a gift 
and delivery from decedent the latter part of June or early 
part of July, 1931”, 


plaintiffs’ offer being expressly stated to be limited to 
showing an admission by defendant Charles Stott Tschiff- 
ely that he claims no ownership in the assets in question 
otherwise than through claimed gift from decedent Freder¬ 
ick A. Tschiffelv shortlv before decedent's death. Defendant 
Clifton L. Tschiffelv thereupon objected to the introduc¬ 
tion in evidence of said statement on the ground that it 
was only a part of a written admission and that no part 
of such admission should be received in evidence without 


the introduction of the entire admission. The Court, how¬ 
ever, admitted said statement in evidence, over such 
33 objection, with the announcement that it would 
handle the matter on the same basis as a conversa¬ 
tion a part of which has been brought out by one party, 
but on cross-examination is brought out in full by the 
other party, and that immediately following the admis¬ 
sion of said offered statement defendant Clifton L. 


Tschiffelv might offer any other parts which have any per¬ 
tinent bearing, with the right reserved to plaintiffs to ob¬ 
ject to anything they consider incompetent. 

Thereupon, defendant Clifton L. Tscliiffely offered in evi¬ 
dence the following further statement in said answer of de¬ 
fendant Charles Stott Tscliiffely: 


“the said note being delivered bv decedent to Clifton L. 
Tschiffelv and mvself at decedent’s home in Montgomery 
County, Maryland, and at the same time we were instructed 
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by decedent to take $2,000 in Liberty Bonds from safe de¬ 
posit box in Washington Loan and Trust Company,! which 
box was held jointly by said Clifton L. Tschiffely and myself, 
but which box contained property of said decedent, so as to 
make a gift of $10,000 each to said Clifton L. Tschiffely and 
myself; that pursuant to the gift as aforesaid, and ajbout a 
day or two later, the said $18,000 note and $1,000 Liberty 
Bond were placed in a private safe deposit box in tjie Po¬ 
tomac Savings Bank in the joint names of Clifton L. 
Tschiffely and myself, which safe deposit box also contained 
assets of the decedent both then and at the time of his! death. 
Said Clifton L. Tschiffely took possession of his j $1,000 
Liberty Bond and took same away within a day or twj) after 
the aforesaid occurrence at decedent’s home.” 

I 

Plaintiffs objected to the admissibility thereof before the 
jury as incompetent and an attempt to establish the ^lleged 
gift from decedent by self-serving declarations, and also 
improper to' be injected into plaintiffs’ case, but th^ trial 
Justice overruled such objection, and admitted said fjurther 
statement in evidence, to which action plaintiffs duly ex¬ 
cepted, and such exception was allowed and duly entered 
upon the Minutes of the Court. 

Thereupon, plaintiffs offered in evidence the following 
statement in paragraph 1 of amended answer of defendant 
Clifton L. Tschiffely filed February 25, 1933: j 

4 4 This respondent avers that the said note and bonds! were, 
respectively, acquired by him and his said c<p-exec- 
34 utor, in their respective individual rights, by valid 
gift from the above named decedent, * * ; * on 

Sunday, the 28th day of June, 1931.” j 

plaintiffs’ offer being expressly stated to be limited to 
showing an admission bv defendant Clifton L. Tschiffelv 
that he claims no ownership in the assets in question 'other¬ 
wise than through claimed gift from decedent Frederick A. 
Tschiffelv shortlv before decedent’s death. Defendant Clif- 

* V 

ton L. Tschiffely thereupon objected to the admissibility of 
said statement as being only a portion of an admission. 
The Court, however, admitted same in evidence, with the 
announcement that the same procedure, with regard to 
offering other portions, and reserving objections thereto, 
would be permitted as hereinbefore stated. 
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Thereupon, defendant Clifton L. Tsehiffelv offered in evi¬ 
dence from said paragraph 1 of his said amended answer 
the following: 


“He denies that the first and final account of the exec¬ 
utors herein does not report all of the assets in the District 
of Columbia left by the above named decedent and he spe¬ 
cifically denies that the $18,000 first trust note of 
35 K. A. Veitch and the $2,000 United States Govern¬ 
ment Bonds referred to in paragraph 1 of said peti¬ 
tion, or any of them, formed or were any part of the estate 
of said decedent at the time of his death. This respond¬ 
ent admits that he, in his individual right, makes claim 
to an undivided one-half interest in the said $18,000 trust 
note, and to $1,000 of the $2,000 United States Govern¬ 
ment Bonds above referred to, and he is informed and be¬ 
lieves, and upon such information and belief, admits that 
the remaining dne-half interest in said $18,000 trust note 
and the remaining $1,000 United States Government Bond 
above referred! to are claimed by this respondent’s co¬ 
executor, Charles Stott Tsehiffelv, in the latter’s individual 
right. This respondent denies, however, that he and his 
co-executor, or either of them, are making or basing their 
respective individual claims to said note and bonds merely 
upon some claim of oral conversation between them and 
said decedent, and, on the contrary, this respondent avers 
that the said note and bonds were, respectively, acquired 
by him and his co-executor, in their respective individual 
rights, by valid gift from the above named decedent during 
his lifetime, in the manner and under the circumstances fol¬ 
lowing, namely: * * * that, at and prior to the time of 

the gifts to the said Charles Stott Tsehiffelv and this re¬ 
spondent, as herein averred, they had the custody of nu¬ 
merous deed of trust notes and U. S. Government Bonds, 
which belonged to the decedent and were kept, by his direc¬ 
tion, in a safe deposit box at the Washington Loan and 
Trust Company in Washington, D. C., rented in the joint 
names of the said Charles Stott Tsehiffelv and respondent; 
that, a day or two prior to Sunday, the 28th day of June, 
1931, respondent received a message from the decedent, his 
father, to bring out on the following Sunday, to decedent, 
at his home in Montgomery County, Maryland, the deed of 
trust notes belonging to decedent and of which the said 
Charles Stott Tschiffely and respondent had the custody, 
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as aforesaid; and accordingly, on said Sunday, the 2$th day 
of June, 1931, the said Charles Stott Tschiffely and respond¬ 
ent took said deed of trust notes with them and went to see 
their father, the said decedent, at his said home; that said 
decedent * * * looked over said deed of trust notes, 

and thereupon selected the aforesaid $18,000 Veitcth note, 
endorsed the same in blank, and delivered it to the said 
Charles Stott Tschiffely and respondent, stating that he 
gave the same to them in equal shares, and at thb same 
time decedent directed them to take and hold of thb U. S. 
Government Bonds then in their custody in the safe deposit 
box at the Washington Loan and Trust Company, a^ afore¬ 
said, one $1,000 U. S. Government Bond each, thus jaccom- 
plishing a total gift to each of them individually of $10,000 
in securities. * * * This respondent further states that 

thereafter, on the following Monday, June 29, 1931, jhe and 
the said Charles Stott Tschiffely went together to the said 
box at the Washington Loan and Trust Company, returned 
thereto such of decedent’s deed of trust notes as he had 
not made gifts of, # * * selected and remove^ from 

the U. S. Government Bonds therein, one $1,000 IT. Gov¬ 
ernment Bond each, as given to them respectively !by de¬ 
cedent, as aforesaid; * * * that they then proceeded 

to the Potomac Savings Bank, in the District of Columbia, 
wherein they held jointly, in their individual rights, a safe 
deposit box, in which decedent had no right, title or interest 
and which then contained no assets or property of hi^i what¬ 
ever, and placed therein said Veitch note for $18,(j)00, so 
given to them individually, in equal shares, as aforesaid, 
* * * and that said Veitch note has since continuously 

remained in said box, but that, on the same day, Jpne 29, 

1931, respondent placed the $1,000 IT. S. Government 
36 bond given to him as aforesaid, in his individuhl safe 

deposit box at the Lincoln National Bank, in Wash¬ 
ington, D. C., and that the same has since been in tpis re¬ 
spondent’s individual custody and not in any wise com¬ 
mingled with any assets of the decedent. * * * 

This respondent admits that, at the time of the dentil of 
said decedent, on the 16th day of August, 1931, thb said 
$18,000 deed of trust Veitch note was in the said s^fe de¬ 
posit box in the Potomac Savings Bank as aforesaid] ” 

4—6194a 


26 


DOLLY T. MYERS ET AL. VS. 


Plaintiffs objected to the admissibility thereof before the 
jury as being incompetent and an attempt to establish the 
alleged gift from decedent by self-serving declarations, and 
also improper to be injected into plaintiffs’ case, but the 
trial Justice overruled such objection, and admitted all of 
the said matter iii evidence, to which action plaintiffs duly 
excepted, and such exception was allowed and duly en¬ 
tered upon the Minutes of the Court. 

Thereupon plaintiffs rested. 

Thereupon R. E. L. Smith, a witness for defendants, 
being duly sworn, testified that he has been a member of 
the bar of the Supreme Court of the District of Columbia 
since 1898, and practicing law continuously since his ad¬ 
mission; that witness married a niece of the late Frederick 
A. Tschiffely; that witness legally represented said dece¬ 
dent in many things during said period since 1898, though 
said decedent had other counsel in other things; that the 

relations between witness and said decedent were verv 

• 

friendly, and he saw decedent frequently on occasions when 
they were not conferring on legal matters; that said dece¬ 
dent talked to witness some, from time to time, about dece¬ 
dent's affairs, but decedent did not talk volubly about his 
matters, being a man who at-ended to his own affairs hav¬ 
ing a very wide experience in business matters and accus¬ 
tomed to exercising his own judgment; that witness pre¬ 
pared said decedent’s will of June 9, 1931, and in connec¬ 
tion therewith saw decedent on three occasions, once on the 
Friday preceding June 8, again on June 8, and then again 
on June 9; that around that time, namely, on June 8, 
37 witness had other conversations with said decedent 
separate and apart from the conferences relating to 
the will: 

“Q. Will you state whether or not in any of those con¬ 
versations Mr. Tschiffelv referred to anv thought of his in 
regard to his property, in relation to his children or in¬ 
tention of his in regard to any disposition of that property; 
simply ‘yes’ or ‘no’ first? A. I will say yes to that. 

“Q. State, as nearly as you can recall it, the statement 

that Mr. Tschiffelv made to vou in this conversation in 

•> • 

relation to his property and his children? A. Mr. 
Tschiffely, in conversation about some of his neighbors, 
stated that there were numerous people who were curious 
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as to how much he was worth, and he said that if l}ie lived 
long enough it was his purpose to distribute hi^ entire 
estate before his death and then they would nevej know. 
That was verv much like Mr. Tschiffelv. 

“Q. Did he or not state to whom he expected to distribute 
it? A. No, he did not.” j 

that witness did not see said decedent again after tfye occa¬ 
sion of his executing his will on June 9; that said dbcedent 
was a very successful business man, a man of very deter¬ 
mined personality, almost to the point of stubbornness, an 
intelligent man, an exceptionally well read man, j a man 
who attended to his own affairs and was incline^. to be 
secretive, and who knew what he wanted to do ^nd did 
not discuss the propriety of it with anyone else, that it was 
verv difficult to change decedent’s mind after he had fixed 

* ■ i 

it once, and that decedent’s memory was splendid-pa man 
of superior intelligence and ability. Witness further tes¬ 
tified that all of the children of the decedent had abcepted 
benefits under the decedent’s said will since it was admitted 
to probate. On cross-examination, witness was a^ked if 
he noticed any weakening of said decedent’s condition at 
the time when he made his will, and replied: 4 ‘Oh, ybs. He 
was not strong physically, but he was able to tal^e long 
rides.” 

I 

Thereupon Clarence H. Wiley, a witness for defendants, 
being dulv sworn, testified that he is a son-in-law of the 
late Frederick A. Tschiffelv, having married his daughter 
Ora T.; that on several occasions in June 1931 witness went 
out to decedent’s farm in Montgomery (bounty, 
38 Maryland; that shortly before June 28, 193|1, said 
decedent asked witness to call Clifton Tschiffelv and 
tell him to get in touch with Stott Tschiffelv and have 
him come to the farm and bring all notes and a boqk with 
him; that witness called up Clifton Tschiffelv and gave 
him the message; that about the first of the following week, 
Clifton Tschiffelv asked witness to tell witness’ wife, who 
was away at the time, that he wanted to see her, and along 
about the 2nd of July witness brought his wife back to 
Washington and took her to see Stott Tschiffelv! at the 
Tschiffelv wholesale drug establishment on Pennsylvania 
Avenue; that witness saw T said decedent quite frequently, 
and as late as about ten days before his death; thht said 
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decedent was very forceful in character, had very good 
business ability, and his memory was very good. 

Thereupon Mrs. Ora T. Wiley, a witness for defendants, 
being duly sworn, testified that she is a daughter of the 
late Frederick A. Tschiffely, and the wife of the preceding 
witness; that said decedent made substantial gifts to wit¬ 
ness during his lifetime, totaling $45,000, commencing 
around 1921 when he made the first gift and including the 
last gift of July 3, 1931 which consisted of $10,000 of mort¬ 
gages in Maryland, all of said gifts coming through wit¬ 
ness’ brothers Clifton and Stott as her father’s agents; 
that the last-named Maryland mortgage notes were three 
in number, totaled $10,400, and were handed to her by her 
brother Clifton, who told her they were from her father, 
and Clifton took back witness’ check for $400 to the order 
of Clifton, the canceled check dated July 3, 1931 being pro¬ 
duced bv witness and showing that it was endorsed bv Clif- 
ton and deposited to her father’s bank account in Rockville, 
Md.; that witness is familiar with her father’s hand¬ 
writing, and identifies as in her father’s handwriting 
the endorsement of his name on the backs of said three 
mortgage notes, all in blank instead of naming any 
specific payee; that witness recalls that her husband 
39 brought her back to Washington to see Clifton on 
the occasion when these three mortgage notes were 
delivered to her, and after getting them witness put them 
in witness’ lock box in the Washington Loan & Trust Com¬ 
pany; that commencing about 1921, and all through about 
ten years, witness’ father made gifts also, from time to 
time, to witness’ brothers and sisters, but she really does 
not know the numbers or amounts of such gifts. 

Thereupon Clifton L. Tschiffely, one of the defendants, 
being duly sworn, testified that he is a son of the late Fred¬ 
erick A. Tschiffeliv; that said decedent was 81 vears old 
in May of the year of his death; that he left eight children 
surviving, five sons, Clifton, Stott, Stuart, Douglas, Claude, 
and three daughters, Dolly Myers, Oral T. Wiley, and Cecil 
T. Cissel; that decedent was sole proprietor of his whole¬ 
sale and retail drug business for about 40 years, and before 
that conducted it with a partner named Evans; that witness 
worked at the store about 42 years, and is still conducting 
the business; that commencing in 1921 and running up 
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until a few months before his death, said decedent was ac¬ 
customed to making gifts to all of decedent’s children; 
that up to the making of decedent's will of June 9, 1931, 
those gifts aggregated as follows: 


To Stuart, in 9 items, totaling. $12,000 

To Douglas, in 7 items, totaling. . 35,000 

To Claude, in 6 items, totaling. 33,870 

To Ora T. Wiley, in 9 items, totaling. 35,000 

To Dolly T. Myers, in 11 items, totaling. 45,000 

To Cecil T. Cissel, in 1 item. 25,000 

To Clifton (the witness), in 10 items. 41,000 

To Stott, in 10 items . 39,800 


that all of those gifts were made through witness ijmd his 
brother Stott at the direction of said decedent; th^t said 
decedent didn’t pay much attention to the drug establish¬ 
ment after the World War, but entrusted it to witness; that 
witness produces, and there is admitted in evidence, 
40 the Veitch real estate trust note concerned jin this 
trial, dated December 3, 1926, and originally! in the 
sum of $25,000, but reduced to $18,000, payable 5 years 
after date to the order of Frederick A. Tschiffely; that 
witness is familiar with the handwriting of his said father, 
and identifies the endorsement of his father’s name on the 
back — note in blank as being in his father’s handwriting; 
that at the time of his father’s death, said note aind the 
deed of trust securing it were contained in an envelope, 
also produced by witness and admitted in evidence, en¬ 
dorsed “R. A. Veitch papers. Property of Clifton L. and 
Charles Stott Tschiffely” in the handwriting of his brother 
Stott, and said envelope and contents placed in a joifnt lock 
box of witness and his brother Stott in the Potomac Savings 
Bank, Georgetown, where same had been located continu¬ 
ously since some time between the 28th of June and the 
3rd or 4th of July, 1931—on the 29th or 30th of Jijme, he 
guesses, and he thinks he and his brother Stott were both 
together, though is not positive, when said envelope and 
contents vrere placed in said lock box, and that the endorse¬ 
ment in his father’s handwriting was on the back of said 
note when so placed in said lock box; that witness produces, 
and there is admitted in evidence, one U. S. Government 
bearer bond for $1,000 #37316-F, which is conceded to be 
one of the two $1,000 U. S. bonds concerned in this trial; 
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that said bond belonged at one time to witness’ father, and 

was kept with other bonds belonging to witness’ father in 

a safe deposit box, standing in the joint names of witness 

and his brother Stott, at the Washington Loan & Trust 

Company, rented at the direction of witness’ father, and in 

which box were kept bonds, deed of trust notes and other 

papers connected with his father’s property; that the $1,000 

U. S. bond just produced was taken out of said box on the 

Monday morning after June 28, 1931, witness guesses, and 

was taken out by witness and his brother Stott together with 

another $1,000 bearer bond, the first-named bond being put 

in a private box of witness’ at the Lincoln National Bank, 

and the other bond was placed by Stott in the joint 

41 box of witness and Stott at the Potomac Savings 

Bank already mentioned; that shortly prior to June 

28, 1931, witness was called up on the telephone by his 

brother-in-law Clarence H. Wilev and told that witness’ 

* 

father said for witness and Stott to come up Sunday and 
bring all the mortgage notes and unsecured notes and all 
papers of witness’ father that witness and Stott had; that 
witness received this message on Saturday morning, and 
went up to the Washington Loan & Trust Company and 
gathered up what papers were in that box, and then came 
back to the store and locked them up in the safe there until 
the closing of the store at 1 o’clock; that on the following 
day, Sunday, witness and Stott took out to their father all 
of his father’s securities and unsecured notes. Cross-ex¬ 
amined, witness' testified that the 10 items of gift to himself 
from his father prior to his father’s will total $41,700, and 
that such total would be $45,700 but for the fact that wit¬ 
ness has deducted $4,000 from the total items by reason 
of one of the items, an $18,000 Butler mortgage which was 
treated as a $10,000 gift, was foreclosed in March, 1932, 
and bid in by witness for $6,000; that $43,000 of U. S. Gov¬ 
ernment bonds are reported by witness and Stott as Ex¬ 
ecutors of their father’s Estate in their inventorv and ac- 

•/ 

count owned by decedent at the time of his death, and that 
all of said bonds were located at the time of the death of 
said decedent in the box in the Potomac Savings Bank al¬ 
ready mentioned by witness as the joint box of himself and 
his brother Stott; that witness produces, and identifies, as 
part of the assets of his father’s Estate and included in the 
account, though not in the inventory, in said Estate, real 
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estate trust note of Charles \V. Hailstorks for $3,500i drawn 
to the order of witness’ father, and also identifies the en¬ 
dorsement in blank of his father’s signature on the lj)ack of 
said note as being in his father’s handwriting; that fitness 
also produces, and identifies, as part of the assets! of his 
father’s Estate, and included in the inventory and Account 
therein, real estate trust note of Edgar T. Conley for $10,- 
000 drawn to the order of witness’ father, ahd also 
42 identifies the endorsement in blank of his father’s 
signature on the back of said note as being in his 
father’s handwriting. 

On redirect, witness testified that the rent for the 
box in Potomac Savings Bank was paid by Witness 
and Stott during the period prior to 1924 while their 
father’s papers were being kept in it, and alsd after 
their father’s papers were taken out of that box by Ihis di¬ 
rection in 1924; that witness rather thinks, but is nojt posi¬ 
tive, that the $43,000 U. S. bonds were put in that l)ox be¬ 
fore the Veitcli note; that witness believed said bonds to 
be his father’s bonds when they were put in said boy; that 
witness understood that he had a duty to use said builds to 
maintain his father’s farm—pay the expenses of said!farm; 
that witness produces, and identifies, one secured and three 
unsecured notes belonging to his father’s Estate which are 
drawn to his father’s order and are unendorsed, bejing as 
follows: 

1. By R. L. Bradfield, originally for $1033.71, but reduced 
to $600, secured on personal property. 

2. By Augustus C. Taylor for $45.30, unsecured.! 

3. By A. L. Suter for $300, unsecured. 

4. By A. L. Suter, originally for $1,000, but reduced to 
$950, unsecured. 

i 

On recross, witness testified that a bank account at the 
Lincoln National Bank in the name of “C. L. Tschijffely” 
was carried by him for deposits belonging to his father, and 
that witness produces, and identifies, as deposited with the 
Lincoln National Bank for the credit of said account ja real 
estate trust note of W. P. Spire for $7,900 which belonged 
to witness’ father and constitutes part of his father’s es¬ 
tate, although his father’s name nowhere appears on said 
note, being drawn to the order of one C. A. Paul aijid en¬ 
dorsed only by said Paul and by witness; further that said 
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note is included in the inventory and account in his father’s 
Estate. 

Thereupon defendants offered, and there was received, in 
evidence, the probated will of Frederick A. Tschiffely dated 
June 9, 1931, reading as follows: 

43 “I, Frederick A. Tschiffely, sometimes known as 

Frederick A. Tschiffely, Jr., of Montgomery County, 
Maryland, being of sound and disposing mind, memory and 
understanding do make, publish and declare this as and for 
my last Will and Testament, hereby expressly revoking all 
other writings of a testamentary character by me hereto¬ 
fore made. 

1. I desire my funeral expenses and just debts paid as 
speedily as practicable. 

2. I give, devise and bequeath to my wife, Dolly Tschif¬ 
fely, for her life, in lieu of dower and share, the entire farm, 
upon which I reside in Montgomery County, Maryland, 
lying on or between the two roads that lead respectively 
from Rockville and Gaithersburg to Quince Orchard, with 
all stores, stock, implements and machinery thereon, and 
the household furniture in the dwelling house, provided 
that she shall pay all taxes and other public charges 
thereon as the same shall become due and payable after 
my death. For the stores, stock, implements, machinery 
and furniture she shall not be required to account to any¬ 
one. Subject to my wife’s said life estate, I give and de¬ 
vise the said farm and what remains at mv wnfe’s death 
of said stores, stock, implements, machinery and furniture 
in fee simple to my four children, namely, Clifton L. Tschif¬ 
fely, Charles Stott Tschiffely, Ora T. Wilev and Dolly T. 
Myers, in equal shares. 

There is a sum of money on deposit with the Savings In¬ 
stitution of Sandy Spring, Maryland, in the joint names 
of myself and mv wife. I understand that she is lawfully 
entitled to what shall remain of that at mv death, but that 
there may be no question as to her right to it, I give to 
her all of such sum as shall be on deposit in said institution 
and vest in her all of my right, title and interest in it. 

I give to my wife my automobile and my household furni¬ 
ture in the apartment in Wardman Park Hotel, in the Dis- 
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trict of Columbia, now occupied by me as a City dwelling 
place. 

3. I give and devise to my son Clifton L. Tsghiffely 
premises numbered 3269 M Street, Northwest, in thejCitv of 
Washington, District of Columbia, described for iassess- 
ment and taxation purposes as Lot 812 in Square 1207, or 
howsoever the same may be described, it being th|e same 
premises now used for a drug store bv Herbert W. Poole. 

I give and devise to mv son Charles Stott Tschiffelv the 
farm containing about 203acres of land in Montgomery 
County, Maryland, lately acquired by me by purchase at 
public sale, and before me owned by W. Griffith Cissel, upon 
which I once had a mortgage or deed of trust. 

I give and devise to my son, Douglas Tschiffelyj prem¬ 
ises numbered 1215 H Street, Northeast, in the (pity of 
Washington, District of Columbia, being lot described as 
Lot 311 in Square 1004, or however the same mavj be de¬ 
scribed. 

I give and devise to mv son Claude Tschiffelv the land 
and premises in the City of Washington, District of Colum¬ 
bia, acquired by me from Elijah V. White, by deed dated 
October 4, 1901, and recorded in Liber 2598 at fofio 192 
et seq. one of the land records of said District. 

I give and devise to my daughter Ora T. Wiley premises 
numbered 1211 H Street, Northeast, in the City of 
44 Washington, District of Columbia, being }ot de¬ 
scribed as lot 309 in Square 1004, or however the 
same mav be described. 

I give and devise to my daughter Dolly T. Myers,| prem¬ 
ises numbered 1213 H Street, Northeast, in the City of 
Washington, District of Columbia, being lot described as 
Lot 310 in Square 1004, or however the same may be de¬ 
scribed. 

4. I give to the Loudon National Bank of Legsburg, 
Virginia, twelve thousand dollars in augmentation of the 
fund described, and upon the same trusts and conditions 
as contained in, a 4 ‘deed of trust’’ dated October 30, 1928, 
between myself and said bank, wherein provisions ar^ made 
for the benefit of my son Steuart Tschiffelv, but nb part 
of this fund, or its accretions is to be disbursed for his 
benefit until the original fund, described in said “deed of 

5—6494a 
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trust”, shall be exhausted, my purpose being to increase 

the sum of monev in said bank for Steuart’s benefit, but 

* 

to not increase the monthly payments; and with this differ¬ 
ence between the said twelve thousand dollars and the fund 
deposited under the said deed of trust, that upon the death 
of mv son Steuart what shall remain of said twelve thou- 
sand dollars and its accretions shall become a part of the 
residue of my estate and be paid over accordingly. 

I give and devise to mv daughter Dollv T. Mvers and 
her husband Charles G. Myers, and the survivor of them, 
premises numbered 1207 and 1209 H Street, Northeast, in 
the City of Washington, District of Columbia, being lots 
described as Lots 307 and 308 in Square 1004, or however 
the same may be described, and one-seventh of the residue 
of my estate as provided by the next succeeding paragraph 
of this will, in trust nevertheless to take, manage, hold, 
transfer, lease, sell and convey in their discretion or the 
discretion of the survivor of them without obligation on 
the part of any purchaser or lessee to see to the application 
of the purchase money and of the net income and profits 
to pay to my daughter Cecil T. Cissel the sum of eighteen 
hundred dollars annually, in equal monthly instalments, 
said payments to be made to her personally, and the same 
in no way to be subject to attachment for any debt or other 
obligation whatsoever and subject to no order of any kind. 
Any net income or profits in excess of eighteen hundred 
dollars per annum they shall pay in equal shares to my 
grandchildren at the time living, children of my daughter 
Cecil, or to the legally appointed guardian or guardians 
of their estates, for their maintenance, education and sup¬ 
port. What shall remain of the principal of the said one- 
seventh share and the two houses, or their proceeds on the 
death of my daughter Cecil, shall go in equal shares to my 
said grandchildren, children of my daughter Cecil, living 
at the time of their mother’s death. Upon her death this 
trust shall cease. 

5. Having disposed of one-seventh of the rest and residue 
of my estate by paragraph four (4) above, I now give and 
devise the other six-sevenths in equal parts to my children 
Clifton L. Tschiffelv, Charles Stott Tschiffelv, Douglas 
Tschiffelv, Claude Tschiffelv, Ora T. Wilev and Dollv T. 
Myers. 

6. It is mv will and I so direct that mv son Clifton L. 
Tschiffelv shall be permitted to take charge of and continue 
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to operate my drug business on premises No. 475 Pennsyl¬ 
vania Avenue Northwest in the City of Washington, 
45 District of Columbia, without interference from his 
coexecutor or anyone, so long as the said business 
can be there conducted, unless in his discretion lje shall 
see fit to sooner discontinue it, paying to himself out of the 
income of said business the same salary per wefek that 
he now receives from me in connection with said business. 
He should keep careful account of his transactions, but 
shall not be chargeable for losses. As an operating! capital 
of said business as continued hereunder said Clifton L. 
Tschiffely shall be permitted to use not exceeding $3,000 
of the assets of my estate. Any profits therefrofii shall 
become part of the rest and residue of my estate. 

I nominate and appoint my sons, Clifton L. Tschiffely 
and Charles Stott Tschiffelv executors of this mv Last Will 

* v 

and Testament and direct that all expenses pertaining to 
their bonds as such be a proper charge against mvj estate, 
without derogation of their right to usual commissions.” 

Defendant Clifton L. Tschiffely offered in evidence and 
there was admitted without objection documents filed by 
the executors of said estate showing that the estate left by 
said decedent was in excess of $300,000 in value. 

Thereupon defendants rested. 


Mrs. Dolly T. Myers, one of the palintitfs, was thereupon 
produced as a witness in rebuttal, and, being duly!sworn, 
testified that she is a daughter of the late Frederick A. 
Tschiffely; that she recalls distinctly the month of June 
1931; that he was at Wardman Park Hotel until Ji}ne 5th, 
and then went to his country home near Rockville, Maryland, 
remaining there until his death; that witness went! to her 
father’s home at Rockville on June 9th and stayed until 
July 30th. “Q. I wish vou would tell us in vour own wav 

about the physical and mental condition of your father, 
commencing with June 10th, 1931, on, as you observed it?” 
Counsel for defendant Clifton L. Tschiffely thereupon ob¬ 
jected to said question if it was intended thereby tjo elicit 
testimony bearing upon the mental incompetency pi said 
decedent to make a valid gift as distinguished frfim his 
dominating personality or mental characteristics, because 
not in rebuttal of anything adduced by defendants, and 
plaintiffs’ case in chief had already been closed, inj conse- 
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quence whereof defendants had treated that subject as 
abandoned and had excused their witnesses with re- 
46 spect to it. The Court thereupon inquired of coun¬ 
sel for plaintiffs what he offered to show in response 
to said question, and counsel replied, that the decedent was 
then in failing health physically and drooping mentally, 
so that he was becoming pliable, instead of the dominating 
figure that he had always been, and that such change was 
notable in the latter part of June and first part of July 
1931, so much so that he was not then mentally competent 
to transact a matter of importance. The following col¬ 
loquy then ensued: 

“Court (to Mr. Peolle): You brought out testimony that 
he was a man of strong and forceful mentality. I suppose 
it will open up an inqury on that subject. 

Mr. Peelle: On 1 that subject, if your Honor please, we did 
not ask any witness whether or not in his opinion Mr. 
Tschiffelv was of sound or unsound mind. We showed 
that he was a man of excellent mental capacity and memory 
and of forceful character. We did ask that. But none of 
our witnesses were asked whether in his opinion he was 
of sound or unsound mind. 

Court: You have shown that he was of strong mind. 
They are going to show that in this period in June he was 
not. 

Mr. Peelle: If he simply wanted to ask whether or not 
lie was of forceful character or anything that we had de- 
veloped in our ease, we do not object. But we do object 
to any testimony in any wav trying to establish mental 
unsoundness, because in his case in chief Mr. Sullivan 
offered no evidence of that character, but developed merely 
that the previous ownership of these securities, up to the 
date the gift is claimed to have been made, had been in the 
decedent. 

Court: If there was a gift, then he is presumed to have 
had the capacity to make it unless he is of unsound mind. 

Mr. Sullivan:iIt is incidental to the question here cer¬ 
tainly, your Honor; but it is not immaterial. A person 
might go through what would ordinarily be a gift, a valid 
gift; but if his mental condition were such that he could 
not make a valid gift at the time the subject-matter was 
dealt with- 
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Court (interrupting): Then he is of unsound mipd as 
far as his condition is concerned? 

Mr. Sullivan: As far as his condition is concerned. 

Court: Do vou claim that? 

Mr. Sullivan: We do claim that. 

Court: You are going to prove he was not mentally com¬ 
petent to make a gift? 

Mr. Sullivan: To make a gift at the time thatj it is 
claimed, yes, sir. We don’t claim that he was insane in 
the common sense of the term at all. 

47 Court: I am inclined to sustain the objection!. 

Mr. Sullivan: And vour Honor will allow hie an 
exception? In response to your Honor’s questions 1 have 
already made my offer of proof, which will stand f<ir the 
purpose. 

Court: Yes.” 

Such exception by the plaintiffs was thereupon dujv en¬ 
tered upon the Minutes of the Court. 

Thereupon the evidence on both sides was announced as 
closed. 

Plaintiffs thereupon prayed the Court to instruct the jury 
that their answer to interrogatory or issue No. 1 should be 
“Yes”, which prayer was denied by the trial Justice, to 
which action plaintiffs excepted, and such exception Was al¬ 
lowed and duly entered upon the Minutes of the Court. 

Plaintiffs thereupon prayed the Court to instruct tlW jury 
that their answer to interrogatory or issue No. 2 should 
be “Yes”, which prayer was denied by the trial Justice, to 
which action plaintiffs excepted, and such exception was 
allowed and duly entered upon the Minutes of the Court. 

Plaintiffs thereupon prayed the Court to instruct tm jury 
as follows: 

“The jury are instructed that nothing which hasj been 
read from the answers of Charles Stott Tschiffely or Clif¬ 
ton L. Tschiffely has any effect or weight to establish^ as a 
matter of fact, that decedent Frederick A. Tschiffely j actu¬ 
ally made the gifts asserted by said Charles Stott Tschiffely 
and Clifton L. Tschiffely.” ! 

i 

which prayer was denied by the trial Justice, to which ac¬ 
tion plaintiffs excepted, and such exception was allowed and 
duly entered upon the Minutes of the Court. 
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Plaintiffs thereupon prayed the Court to instruct the jury 
as follows: 

“The jury are instructed that the first interrogatory or 
issue herein, respecting the $18,000 Veitch first trust note, 
is to be answered “yes”, unless they find by a preponder¬ 
ance of the evidence in the case that the said note was actu¬ 
ally delivered by decedent Frederick A. Tschiffely during 
his lifetime to Clifton L. Tschiffelv and Charles Stott 

Tschiffelv and with an actuallv declared or manifested de- 
* • 

liberate intention on the part of said decedent to divest him¬ 
self of, and completely relinquish all title, dominion 

48 and control over said note, and substitute said Clif¬ 
ton L. Tschiffelv and Charles Stott Tschiffelv in the 

» % 

place of said decedent as owner of said note/’ 

which prayer was denied by the trial Justice, to which 
action plaintiffs excepted, and such exception was allowed 
and duly entered upon the Minutes of the Court. 

49 Plaintiffs thereupon prayed the Court to instruct 
the jury as follows: 

“The jury are instructed that the second interrogatory 
or issue herein! respecting the $2,000 United States Gov¬ 
ernment Bonds! is to be answered “ves”, unless thev find 
by a preponderance of the evidence in the case that Clifton 
L. Tschiffelv and Charles Stott Tschiffelv took over the 
possession of said bonds as their own, during the lifetime 
of decedent Frederick A. Tschiffely, at the direction of said 
Frederick A. Tschiffely and with the declared or manifested 
deliberate intention on his part to divest himself of, and 
completely relinquish all title, dominion and control over 
said bonds, and substitute said Clifton L. Tschiffelv and 
Charles Stott Tschiffely in the place of said decedent as 
owner of said bonds.” 

which prayer was denied by the trial Justice, to which ac¬ 
tion plaintiffs excepted, and such exception was allowed and 
duly entered upon the Minutes of the Court. 

Plaintiffs thereupon prayed the Court to instruct the jury 
as follows: 

“The jury are instructed, as matter of law, that where 
the existence of a condition is shown, it will be presumed to 
continue until a change in such condition is established by 
proof; and, consequently, since it is established as a fact 
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in this case that the Veitch note and the $2,000 bonds here 
in question did belong to the decedent Frederick A. ijschif- 
fely a short time before his death, the jury are instructed 
that the continuance of such ownership of the same by him 
up to the time of his death will be presumed, unlesjs and 
until a change in such ownership shall have been established 
by a fair preponderance of the evidence.’’ 

i 

i 

which prayer was denied by the trial Justice, to which ac¬ 
tion plaintiffs excepted, and such exception was allowed and 
duly entered upon the Minutes of the Court. 

Thereupon the Court charged the jury as follows:! 

“In the course of the administration of this estate a cer¬ 
tain controversy has arisen which involves a question of 
the ownership of this so-called Veitch note of $18,OOP and 
the two $1,000 Government Bonds. On the one hand it has 
been claimed by some of the beneficiaries of the Tscljiffelv 
estate that the note and bonds belonged to Mr. Tschiffelv 
at the time of his death and therefore should be accojunted 
for by his executors, Charles and Clifton Tschiffelv, asj such. 

Whereas those gentlemen dispute that claim and sat that 

* x * | 
they should not be compelled to account for those securities 

because Mr. Tschiffelv, their father, had given the saime to 

them before his death. 

In order to secure a definite judicial determinatibn of 
those questions the Probate Court has, in a formal way, 
submitted this matter here for trial, and in dopig so 
50 h*as reduced the questions to what are kno\yn as 
issues in these words. The first issue is: 

i 

‘Was the $18,000 Veitch first trust note an asset of Fred¬ 
erick A. Tschiffelv at the time of his death on August 18, 
1931!’ 

The second issue, as here stated is: j 

‘Were the two $1,000 United States Government Bonds 
here involved assets of Frederick A. Tschiffelv at thej time 
of his death on August 18, 1931? j 

Those are the questions which you are to decide. ■ Cer¬ 
tain of the children or beneficiaries of Mr. Tschiffely’s es¬ 
tate, namely, Mrs. Dolly T. Meyer, Mr. Charles G. Meyer, 
as trustees for Cecil T. Cissel, and others, who I understand 
to be grandchildren of the deceased, and Mrs. Dollv T. 
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Meyer and Mr. Claude Tschiffely, children of the deceased, 

and acting in their individual capacities, contend that the 

Veitch note and the two conds were assets, that is, were 

owned by Mr. Tschiffely at the time of his death. Whereas 

Mr. Charles Stott Tschiffelv and Mr. Clifton L. Tschiffelv 

• *> 

contend that those securities were their property at the time 
of their father’s death, having been given to them previ¬ 
ously, the June previous thereto. 

These parties have been aligned, for the purposes of this 
trial, with those who are asserting the note and bonds to 
be the assets of'the Tschiffely estate as plaintiffs on the one 
hand, and those claiming the property to be theirs, Mr. 
Charles and Mr. Clifton Tschiffely, as the defendants. 

The burden will be upon the plaintiffs to establish their 
contentions that the note and the bonds were assets of the 
Tschiffely estate by a fair preponderance of all the evi¬ 
dence. 

I think you have probably had explained to you what this 

term, a fair preponderance of the evidence, means. The 

words themselves fairlv indicate it. But I will take a mo- 

* 

ment to give you my explanation of it, for what it may be 
worth. In this case there is evidence on the one side tend¬ 
ing to prove that the Veitch note and the two $1,000 bonds 
were the property of Mr. Frederick Tschiffely at the time of 
his death. I say there is evidence tending to prove. That 
is, there is evidence which bears upon that question and has 
some tendency to support that proposition. I do not mean 
to sav that the evidence does do so, it merelv has that tend- 
enev. On the other hand there is evidence tending to prove 
that this property was not owned by Mr. Frederick Tschif¬ 
fely at the time of his death, but belonged to his two sons, 
Clifton and Charles. I do not mean to say that that evi¬ 
dence does prove that fact or does prove the contention of 
the plaintiffs, I merely mean to say, by the use of that word, 
“tends”, that it has some quality in supporting that con¬ 
tention. Anvthing I mav sav should not be taken by vou as 
any intimation on my part as to the probative value of any 
of this evidence in the case, or as to what your judgment 
should be with reference thereto. 

You will take, by a careful examination, all the evidence, 
which, in your judgment, in anywise tends to prove that 
this property did belong to Mr. Frederick Tschiffely at the 
time of his death, and, on the other side, take all that which 
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you think lias any tendency toward proving that it belonged 
to Mr. Charles and Mr. Clifton Tschiffely, and leaving 
51 done that, you will weigh it mentally, figuratively 
speaking you will weigh it in the scales o^ your 
judgment and reason, and fairly and impartially determine 
which, in your judgment, weighs heavily, which appeals 
more strongly to your reason, which seems more likely to 
be the very truth of the matter, and having done that de¬ 
termine whether it weighs more heavily on the one side or 
the other, for on that side is the preponderance of tlie evi¬ 
dence. If it does weigh more heavily in support pf the 
plaintiffs’ contentions, then your findings shall be in favor 
of that contention, otherwise your findings shall be in favor 
of the contention of the defendants, which simply means 
this, applying your judgment to these questions and jif you 
determine the evidence weighs more strongly in fayor of 
the proposition that the $18,000 Veitch note was the prop¬ 
erty of Mr. Frederick A. Tschiffely at the time of his death, 
on August 16,1931, then your answer to that question shall 
be, yes. But if you do not believe that proposition tp have 
been established by a fair preponderance of all the evijdence, 
then your answer to that question shall be, no. Ajid the 
same with respect to the second question. You have tloubt- 
less noted, because many references have been madp to it, 
what appears to be a void in the evidence in this case, j That 
is that there is no direct evidence bearing upon w^iat, if 
anything, happened with respect to this note and these 
bonds on June 2Sth, at the farm in Montgomery County, 
when it appears that Mr. Frederick Tschiffely wasj there 
with his two sons, if, of course, you believe that did joccur. 
It is not for me to say. 

There is no evidence as to what, if anything, Mr. Fred¬ 
erick Tschiffely did or said with reference to this noje and 
those two bonds, because the statute, the law whicp gov¬ 
erns you and governs me, has prohibited any testimony on 
that score. Without reading the statute in full that ijart of 
it which refers to this case in its present posture is this: 
That if one of the original parties to a transaction or con¬ 
tract has, since the date thereof died, the other party 
thereto shall not be allowed to testify as to any transactions 
with, or declaration or admission of the deceased party. 
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In dealing with this case it is not for vou nor for me to 
consider the policy of that law. It is for us to accept it 
as the law, and hence vou will not draw anv inferences in 
favor of or against one party or the other to this cause, 
because of the absence of that particular evidence, disal¬ 
lowed as it is bv the statute. 

Mr. Frederick Tschiffely, notwithstanding he made his 
will on June 8th of 1931, had the right to do whatever he 
wished with his property after that date. The making of 
a will does not restrain the one who makes it in dealing 
with his property as he pleases. That will of Mr. Tschiffely 
speaks only as of the date of his death, applies only to such 
property as he owned at the time of his death. 

There has been certain evidence here in the nature of 
statements made in certain pleadings in this cause by Mr. 
Clifton and Mr. Charles Tschiffely. On the one hand it is 
claimed in behalf of the plaintiffs that those statements 
contained admissions tending to support their proposi¬ 
tion that this note and these bonds were the property of 
Mr. Frederick Tschiffelv at the time of his death, whereas 
on the other side it is claimed that vou should con- 
52 sider the whole statement, and that when so con¬ 
sidered it does not have that effect, but has a tend¬ 
ency to support the claim of Mr. Charles and Mr. Clifton 
Tschiffely that their father gave them the Veitch note and 
the bonds before his death. All I wish to say with respect 
to those papers, and the statements which have been read 
to vou therefrom, is that vou will consider them fairly as 
vou would all other items of evidence in the case, draw vour 
own inferences therefrom, and give such weight and effect 
thereto as in your fair and impartial judgment they are 
entitled to. 

There has been some evidence here tending to show that 
this Veitch note was endorsed bv Mr. Frederick Tschiffelv; 
that it was i;i the possession of Mr. Clifton and Mr. Charles 
Tschiffely with that endorsement, having been delivered by 
their father to them. If you believe those circumstances, 
out of them would arise, or may arise, a presumption that 
you have a right to indulge that they had become—the note 
had become the property of Messrs. Charles and Clifton 
Tschiffely. That, however, is not a presumption which you 
must accept, you should consider all the evidence as bearing 
upon that to determine whether you should give that effect 
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to it or not. And as to that I wish to venture no intimation 
as to what your conclusion should be. It is entirely tor you. 

I think that is about all I wish to say, except to impress 
upon you that this is purely a mental problem for yoti to de¬ 
termine, to solve. And you will do so without any feelings 
of sympathy for one side or the other, without any j feeling 
of prejudice for or against ‘any of the parties. You will 
give to each item of testimony and to that of each witness 
such weight as in your fair judgment it is entitled jto, and 
finally get at the very truth of the matter by a projcess of 
fair reasoning, and when you do find the truth, l(jt it be 

reflected in vour verdict. 

* 

Merely to repeat, the first question is this: 


‘Was the $18,000 Veitch first trust note here involved 
an asset of Frederick A. Tschiffely at the time of his death 
on August 16, 1931 V 


If you find by a fair preponderance of the evidence I that it. 
was, then your answer to that question shall be, yes. Other¬ 
wise your answer shall be, no. 


The second question is: 


‘Were the two $1,000 United States Government jBonds, 
here involved, assets of Frederick A. Tschiffely at the time 
of his death, on August 16, 1931?’ 


If you find by a fair preponderance of the evidence that 
those bonds were the property of Mr. Frederick A. iTschif- 
fely at the time of his death, your answer to that question 
shall be, ves. Otherwise it shall be, no.” 

7 v 7 

At the conclusion of said charge, and before the jijiry re¬ 
tired plaintiffs specifically excepted to the Court's direction 
to the jury to— 

“get at the very truth of the matter by a process ^)f fair 
reasoning, and when you do find the truth, let it be rejected 
in your verdict,” 

53 as, in effect, suggesting to the jury that they ought 
merelv find out whether thev believe the gift was 
made, which exception was allowed and the same entered 
upon the Minutes of the Court; and plaintiffs 'also renewed 
all the other exceptions hereinbefore set forth. 
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The foregoing Lsets forth the substance of the evidence 
taken, and of the 1 proceedings in said trial, and each of the 
foregoing exceptions was duly entered on its Minutes by the 
Court at the time the same were severally taken, and before 
the jury retired to consider their verdict, and said except¬ 
ants pray that this Bill of Exceptions be signed and sealed, 
according to the ‘statute in such cases made and provided, 
which is accordingly done for them this 29th dav of March, 
1934. 

Bv the Court: 

JAMES M. PROCTOR, 

Justice . 


Above approved: 

GEO. E. SULLIVAN, 

Atty. for Appellants . 

STANTON C. PEELLE, 

DALE D. DRAIN, 

Atiys. for Clifton L. Tschiffely, 

54 [Endorsed:] In the Supreme Court of the District of 
Columbia. Administration No. 42,274. Estate of 
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Frederick A. Tschiffely, Deceased. Bill of Exceptions on 
Appeal by Dolly T. Myers and Charles G. Myers, Trustees 
for Cecil T. Cissel and Others, and also bv Dolly T. Mvers 
and Claude Tschiffely in their Individual Capacities, from 
Judgment of November 16, 1933. Court of Appeals, Dis¬ 
trict of Columbia. Filed Mar. 29,1934, Henry W. Hodges, 
Clerk. Geo. E. Sullivan, 226 Woodward Building, At¬ 
torney for Dolly T. Myers and Charles G. Myers, Trustees 
for Cecil T. Cissel et al., and also Dollv T. Mvers and Claude 
Tschiffely in their individual capacities, Appellants. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 6194. Dolly T. Myers et al., Appellants, vs. Charles 
Stott Tschiffely et al. Court of Appeals, District of Co¬ 
lumbia. Filed Mar. 29, 1934. Henry W. Hodges, Clerk. 
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I. 

WHY APPELLEES MUST PROVE GIFT CLAIMED 

BY THEM. | 

In Grey vs. Grey, 47 N. Y. 552, 555, the rule and the 
sound logic behind it are clearly as follows: 

“It is clear that if I own a chattel, not a chose 
in action, today, and next week it is founcj in 
another’s possession, the law does not presume a 


i 
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legal transfer of the title to the possessor, but 
as against me if title be claimed, he must prove it. 
Why should any different rule prevail as to a 
promissory note?” 

“It is not a defense to show that defendant, a 
member of the family of deceased, and hence 
having access to his papers, is found in possession 
of a note owned by the deceased at or about the 
time of his decease. Here, in addition, it appears 
that defendant never paid for it or satisfied it in 
any manner. To establish such a rule would be 
dangerous. It leads into too great temptation.” 

“It has become a maxim in the law, that ‘nemo 
donare facile presumitur.’ To sustain this judg¬ 
ment would reverse that maxim. There is 
nothing left to stand upon but a gift , and that the law 
does not presume. Irrespective of the possession of 
the note , there is not a particle of evidence tending 
in the direction of this being a gif if' 

The same rule is laid down in the leading case of Smith 
vs. Burnet, 35 N. J. Eq. 314, where an executor asserted 
a gift to himself from the decedent, and the Court held: 

“The burden of proving a valid donation of the 
stock is upon him (the executor)” (323). 

It is most significant that appellees’ brief fails to cite a 
single case holding to the contrary, but instead, ex¬ 
pressly recognizes the “general rule” to be “that the 
burden is on the donee to establish the gift” (p. 9, 
Appellees’ Brief). 

The admitted facts in the case at bar bear a striking 
resemblance to those in Grey vs. Grey, supra. Appellees 
not only had access to decedent’s papers and assets during 
his lifetime, but had possession thereof as his trusted 
representatives. Appellee Charles Stott Tschiffely ad¬ 
mitted in his sworn answer that the so-called private safe 


deposit box into which he and the other appellee claim 
to have placed the SI8,000 Veitch note and one ofj the 
S1,000 U. S. bonds herein concerned “also contained 
assets of the decedent both then and at the time o^ his 
death” (Rec. 6). Appellee Clifton L. Tschiffely made a 
like admission, when testifying in his own behalf, his 
admission being that, in addition to said $18,000 Veitch 
note and said $1,000 U. S. bond which were deposited in 
said safe deposit box, there were also deposited thejrein 
$43,000 U. S. bonds belonging to decedent, and wjiich 
are admitted to be included in decedent’s estate (Rec. 39), 
his testimony being amplified as follows: 

“that witness rather thinks, but is not positive, 
that the $43,000 U. S. bonds were put in that box 
before the Veitch note; that witness believed said 
bonds to be his father’s bonds when they were | put 
in said box; that witness understood that he jhad 
a duty to use said bonds to maintain his father’s 
farm—pay the expenses of said farm” (Rec. pi). 

All of decedent’s $45,000 U. S. bonds are shown to liave 
been bearer bonds. The $18,000 Veitch note was also a 
bearer note, in the sense that it bore the endorsement in 
blank of the decedent, with no showing as to when the 
endorsement was put on, (Rec. 29), just as did other jreal 
estate trust notes belonging to decedent and which are 
nevertheless recognized by appellees as still belonging to 
his estate, namely: A $3,500 note of Charles W. Rail- 
storks (Rec. 31), and a $10,000 note of Edgar T. Cojiley 
(Rec. 31). They were evidently kept in that condition 
for convenient handling by his trusted representatives. 
Under such circumstances, appellees’ possession of j the 
Veitch note and the U. S. bonds obviously establishes 
nothing in their favor. In the language of the Coui^t in 
Grey vs. Grey, supra, it is clear that, irrespective of such 
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possession, 11 there is not a particle of evidence tending in 
the direction of this being a gift.” 

II. 

APPELLEES’ ADMISSION, IN THEIR PLEADINGS, 
THAT THEIR CLAIM IS BASED UPON A 
SUPPOSED GIFT FROM DECEDENT SHORTLY 
BEFORE! HIS DEATH, ESTABLISHED, AS A 
FACT, THAT THESE ASSETS DID BELONG 
TO THE DECEDENT, AND, THAT, UNLESS 
SUCH GIFT BE PROVEN, THESE ASSETS 
MUST BE ACCOUNTED FOR AS A PART OF 
HIS ESTATE. 

It is well settled that admissions in the pleadings of a 
cause are binding therein upon the party making them, 
and this without the necessity of any formal offer of 
same in evidence. 

“It is only disputed facts that have to be proved , 
and these being undisputed, no proof was re¬ 
quired. ” Hilliard vs. Lyons, 180 Fed. 685, 686 
(C. C. A.). 

“While the answer stood upon the record, the 
defendant was not at liberty to raise an issue which 
he had emphatically closed.” Paige vs. Willet, 
38 N. Y. 28, 31. 

“It is also alleged that no portion of the com¬ 
plaint w’as read in evidence before the referee. 
It was not necessary to read the pleadings. They 
are presumed to have been before the referee, 
and that he had knowledge of their contents.” 
White vs. Smith, 46 N. Y. 418, 420. 

“But when the defendant admits the truth of 
any or all of the facts, which constitute his 
(plaintiff’s) cause of action or entitle him to 
recover, such admissions as far as they extend 
have the same force and effect as a finding of the 
jury.” Cook vs. Guirkin, 119 N. C. 13, 16. 
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In the case at bar, the admission by appellees that they 
claimed these assets in their individual capacities , and 
through claimed gift from the decedent shortly beforej his 
death, was in no sense immaterial or irrelevant, ^ut 
related to a most material matter (so ruled by Mr. 
Justice Cox in requiring one of the appellees to mjake 
specific answer Rec. 18-19), because the Probate Court’s 
jurisdiction to try the ownership of these'assets grew out 
of such special conditions, and, moreover, as officer^ of 
the Court, they were obligated to fully disclose the 
nature and character of their claim, so as to enable| the 
trial to be confined to disputed facts. This seems not to 
have been recognized, however, by Mr. Justice Proctor 
when trying this case below. 

i 

hi. ! 

APPELLEES’ ATTEMPT TO JUSTIFY THE USE 
OF THEIR OWN ASSERTIONS IN THjJIR 
ANSWERS AS PROOF OF THE GIFTS 
CLAIMED BY THEM. j 

Throughout the brief filed on behalf of appellees, 
attempt is made to justify the use of assertions by tpem, 
in their answers, as proof, tending to establish j the 
supposed gift claimed by them. Appellees evidently 
realize, and properly so, that, unless they can show 
justification therefor, the judgment below must suply 
be reversed in any event, because the Court below, bver 
the exception of appellants (Rec. 22-26), admitted such 
assertions in evidence as proof tending to establish! the 
facts contended for, and such prejudicial error was 
riveted in by the refusal of the Court below to grajit a 
proper corrective instruction offered by appellants 
(Rec. 37). 
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The legal proposition for which appellees contend is so 
opposed to all the authorities, and to what must be 
recognized as inherent in any system of justice, that it 
should suffice to quote briefly from the decisions dealing 
specifically with the unsoundness of such proposition. 

“Statements of fact in a party’s pleadings are 
merely his contentions and are not evidence for 
himself unless admitted by his opponent, but the 
opponent may rely on them as conclusive ad¬ 
missions so long as they are not altered or with¬ 
drawn by amendment.” Pullman Co. vs. Bullard, 
44 Fed. (2d) 347, 348 (C. C. A.). 

“The reading of a portion of the defendant’s 
answer by the plaintiff as evidence, the answer 
being a pleading in the cause, and read as such, 
gave the defendant no right to use any other parts 
of the answer as evidence for himself. If a de¬ 
fendant admits one fact, and it is used bv his 
adversary as evidence, surely there can be no 
warrant to him to take all the facts stated in the 
answer as evidence against the plaintiff. If any 
other portions of the answer, not read by the 
plaintiff, affected the sense, or explained, in any 
way, the portions read, he would have a right 
to read them; but as to the portions which 
related to other facts, he would have no right to 
do so.’i Gunn’s Admr. vs. Todd, 21 Mo. 303, 306. 

“There is nothing to the point, that an ad¬ 
mission in an answer cannot be availed of by 
the plaintiff, without entitling the defendant to 
the benefit of the whole as proof. An answer is 
no proof for the defendant , under our statute; but 
his admission of a fact stated in the bill, is con¬ 
clusive evidence against him. Blankman vs. 
Vallejo, 15 Cal. 639, 645. 

“The court below also correctly ruled that 
plaintiff could put in as an admission on the part 
of the defendant a section of the answer as follow’s: 
‘and said machine ran upon plaintiff, injuring 
his arm so that same had to be amputated.” 


This is an admission of a distinct and septate 
fact relevant to the inquiry, and though it was 
only a part of an entire paragraph, plaintiff was 
not required to put in qualifying or explanatory 
matter inserted by way of defense, and which in no 
way modified or altered the fact.” Sawyer vs. 
Railroad, 145 N. C. 24, 30. 

u Plaintiffs were not required to offer the efitire 
answer. So much as w^as sufficient to prov^ the 
admissions of defendant was all that was required. 
If the admissions were qualified or explained by 
other averments, defendant was free to offer them. 
There was nothing in the context to require 
plaintiffs to offer more of the answer than; the 
admissions quoted.” Sibert v. Hostick, 91 !^eb. 
255, 259-260. 

“It is the uniform practice in this state for the 
plaintiff to offer any part or parts of an affidavit 
of defense which show admissions by his opponent 
sustaining the plaintiff's claim. He may offer 
those parts of the affidavit for the specific purpose 
of showing such admissions, and the offer and the 
evidence will be confined to the purpose. He is not 
required to offer the whole affidavit and is not 
bound by any part of the affidavit which he does 
not specifically offer, nor can the defendant use 
the other parts of the affidavit to relieve hiinself 
from supporting those averments by proof.” Pitts¬ 
burgh vs. Railways Co., 234 Pa. St. 223, 232^3. 


Appellants expressly limited their offer to the admission 
by the appellees, in their respective answers, that |they 
claim no ownership in the assets in question otherwise 
than through claimed gift from the decedent shortly 
before his death (Rec. 22-23), thus making it incumbent 
upon them to prove the gift so claimed by them, jit is 
perfectly apparent that no other portions of appejlees' 
answers modified or altered in anywise such faqt so 
admitted by them. The other portions of appellees' 
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answers were devoted to their assertions seeking to 
establish, as a matter of fact, the supposed gift from the 
decedent which they admit to be (if and when estab¬ 
lished) their only avenue of title. 

The obvious inapplicability, to such a situation, of the 
cases cited by appellees is apparent, as illustrated by one 
of the principal cases relied upon by them, namely, 
Bompart vs. Lucas, 32 Mo. 123, 124, the Court saying in 
that case: 

“At the trial of this case, the plaintiff offered in 
evidence a portion of a sentence of the answer of 
Lucas in the previous case, and refused to read the 
remainder of the sentence which materially qualified 
the effect of the portion ready 

“This was manifestly wrong ; and is only equaled 
by the case of the infidel who undertook to prove 
from the Scriptures the want of a Deity by 
reading the words “ ‘there is no God’ and omitting 
the preceding words ‘The fool hath said in his 
heart’.” 


IV. 

CONCLUSION. 

It is submitted that this case involves substantial 
principles, which are important to the administration of 
justice. The Court below had some discretion as to 
forms of procedure, but the exercise of such discretion 
could not destroy or impair in the least any substantive 
rights of the parties, including the right of one party to 
hold the other to what stands admitted in his pleading, 
and the right of one party to require another who asserts 
a gift to prove it. Lacking such authority in any case, 
surely the Court below could not justify so doing under 
the special facts and circumstances of the case at bar, 
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where the alleged donees claim from a decedent, and 
when the alleged donees occupied a fiduciary relationship 
toward the decedent, and obtained possession of j de¬ 
cedent’s assets in that manner. Nor can the appellees 
obtain relief or sympathy because of the effect upon them 
of the wholesome provision of law (Sec. 1064 D. C. Code) 
which prevents their testifying to an alleged transaction 
with a deceased w^hose mouth is closed by death. Sjuch 
provision of law has been held by this Honorable Cqurt, 
in Dawson vs. Waggaman, 23 App. D. C. 428, 434, tp be 
“too plain and explicit to allow of any controversy” and 
to be also “a just one.” 

Respectfully submitted. 

GEORGE E. SULLIVAN, 

Attorney for Appellants. 
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Charles Stott Tschiffely and Clifton L. Tschiffely, 
Individually and as Executors of Will of Fred¬ 
erick A. Tschiffely, Appellees. 


Reply on Behalf of Clifton L. Tschiffely, Individually 
and as One of the Executors of the Will of Freder¬ 
ick A. Tschiffely, Deceased, to “Additional Memo¬ 
randa” Filed by Appellants. 


The “Additional Memoranda for Appellants” em¬ 
braces much more than a list of the additional authori¬ 
ties cited by counsel for appellants at the argument, 
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which is all that we understood was covered by his re¬ 
quest which was granted by the Court. The “Addi¬ 
tional Memoranda” includes a reargument of the case 
both as to facts and law, and is more than twice as long 
as the “argument” portion of his original brief. 

Counsel for this appellee sought to make clear both 
in their brief and in the argument that the procedure 
followed bv the trial court was correct in view of the 
issues theretofore framed, upon which the case came 
to trial. Counsel for appellants entirely ignores this 
point and discusses this phase of the case on the as¬ 
sumption that a different issue was presented. 
Whether, under the pleadings, different issues might 
have been framed is not open to argument for the rea¬ 
son that the appellants took no exception to the issues 
as framed. 

Counsel for the appellants, in his argument in sup¬ 
port of his principal contention that the portion of ap¬ 
pellees ? answers which he himself caused to be intro¬ 
duced in evidence should have no evidentiary value 
for the appellees, and likewise in the additional au¬ 
thorities cited in support of this contention, completely 
overlooks the distinction between a pleading as a 
pleading, and a pleading as evidence when introduced 
by the opposite party. 

This distinction is well pointed out in 4 Wigmore on 
Evidence (2d ed.), p. 527, where the author says: 

“But suppose, now, that, in a chancery cause 

an answer is offered in the ordinarv wav of an evi- 

% * 

dental admission, not as a pleading defining the 
matters at issue; this would in effect be the case 
of an answer in another chancery cause. Here 
no rule of pleading would apply; the plaintiff can 
not treat this answer as being in one aspect a 
pleading to his bill, admitting the truth of some of 
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its allegations; lie must use it as he uses any other 
written admission offered in evidence. In other 
words, it must be treated precisely as when offered 
in a trial at law, and the whole must he read. This 
rule also was unquestioned, and it brings out 
clearlv that the distinction lav not between a rule 
in chancerv and a rule at law, but between a irule 
of Pleading and a rule of Evidence.” 

Some courts have likewise failed to appreciate!this 

distinction and in at least one jurisdiction there have 

been decisions both wavs. This is true of North Uaro- 

* 

lina from which state appellants cite cases in their 
“Additional Memoranda”. Speaking of that jurisdic¬ 
tion with reference to the point now under considera¬ 
tion, in the exhaustive note in 1 A. L. R. 39-136, it is 
said at pp. 96 and 97: 

“In one jurisdiction, it has been stated that 
affirmative matter in avoidance, contained in a 
pleading, will not be made evidence by the offer¬ 
ing of a portion of such pleading by the opposite 
party, as an admission. Later decisions, however, 
show that the rule with respect to the admissibility 
of allegations explaining and limiting the effect of 
admissions applies, nevertheless, in that jurisdic¬ 
tion.” 

The great weight of authority on this point ^s as 
stated in our brief (pp. 12-14, 17-19), namely, that a 
party against whom a portion of a written admission, 
whether in a pleading or otherwise, is introduced in 
evidence is entitled to have the entire admission, s^ far 
as it relates to the same subject matter, likewise intro¬ 
duced, and the weight to be given to the whole is fob the 
determination of the jury. 

Furthermore, this question is not an open oi^e in 
this jurisdiction under the holding in Posey vs. Han - 
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son, 10 App. D. C. 496 at 511-513, cited and quoted 
from in our brief at pp. 12 and 13. 

It may be pointed out that the facts in the case at 
bar make the applicability of the above stated rule of 
evidence particularly clear with reference to the situ¬ 
ation here presented. There was no direct allegation 
in appellants’ petition (R. 2), and consequently no di¬ 
rect admission in this appellee's amended answer (R. 
7-11), of the fact which counsel for appellants sought 
to establish by the introduction in evidence of a por¬ 
tion of said amended answer, namely, the ownership 
by the decedent of the securities in question at a time 
prior to his death. It was to establish such fact by in¬ 
ference that counsel for appellants introduced in evi¬ 
dence the following portion of paragraph 1 of this ap¬ 
pellee’s amended answer, namely (R. 23): 

‘‘This respondent avers that the said note and 
bonds, were, respectively, acquired by him and his 
said co-executor, in their respective individual 
rights, by valid gift from the above-named de¬ 
cedent, * * * on Sundav, the 28th day of June. 
1931.” 

The other portions of this appellee’s answer, to the 
admission of which counsel for appellants objects, re¬ 
late solelv to the manner and circumstances of the gift, 
the direct averment of which appellants had already 
introduced. Xo inference can be drawn from this aver¬ 
ment without a consideration of the averment itself. 

AYe do not see the relevancy of the praise which 
appellants bestow on the provision of law which pre¬ 
vented appellees from testifying as to transactions 
with the deceased. Their petition (R. 2) does, how¬ 
ever, suggest that they were relying as much on the dif¬ 
ficulty which appellees might have in proving their 
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case as upon the merits involved. Appellees are j not, 
as appellants’ memorandum intimates, asking relief 
or sympathy because of the effect of the exclusion 
statute on them, but they do earnestly contend jthat 
both settled law and reason entitle them to the [ben¬ 
efit of evidence introduced by their adversaries, ^hey 
ask onlv that equality of treatment to which this Clourt 
referred in Lockwood v. Rucker, 34 App. D. C. 376, 
3S1, when it said: 

“The purpose of the statute under considera¬ 
tion is to preserve equality of rights. While, 
primarily, it is intended to prevent the estate of 
the dead from becoming the prey of unscrupulous 
and designing persons, it should be so construed 
as to equally protect the living from loss through 
lack of proof from the source most likely to 
possess knowledge of the facts.” 

Other facts and circumstances which were pointed 
out in our brief and will not here be repeated strongly 
support the case of appellees and amply sustain the 
verdict of the jury in their favor. 

It is respectfully submitted that the judgment ren¬ 
dered on that verdict should not be disturbed. 

Respectfully submitted, 

Stanton C. Peelle, 

Dale D. Drain, 

Attorneys for Appellee Clifton 
L. Tschiffely, Individually and 
as one of the Executors of \ the 
Will of Frederick A. Tschiffely , 
Deceased . 





